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Supreme Court of Iowa
Burden of proof: Criminal defendant who pled guilty to solicitation of minor was not required to show proof
of actual innocence on underlying criminal charge for which he was convicted as a prerequisite to his legal
malpractice claim against court-appointed criminal defense counsel.
California Court of Appeal, Second District, Division 2
Anti-SLAPP: Investor/Appellant’s claims against investment agent’s attorney for fraud, fraudulent
concealment, and promissory fraud were properly dismissed following Attorney/Respondent’s Anti-SLAPP
motion to strike.
Court of Appeals of New Mexico
Arbitration Clause: Enforceability of arbitration clause within contingent fee agreement is dependent upon
the factual issue of whether an attorney adequately explained advantages and disadvantages, options and
alternatives and that arbitration will result in waiver of right to jury trial, potentially right to broad discovery
and a right to appeal on the merits.
Court of Appeals of Georgia
Settlement Eliminates Proximate Cause in Legal Malpractice Claim: Plaintiff severed causation between
attorney’s alleged malpractice and plaintiff’s alleged injuries when plaintiff settled the underlying matter
while the underlying claim was still viable.
Court of Appeals of Utah
Requirement for Expert Testimony on Standard of Care: Summary judgment affirmed in favor of defendant
attorney in legal malpractice action where the former client failed to designate an expert witness
concerning the defendant attorney’s alleged breach of the standard of care.
Superior Court of Pennsylvania
Breach of Fiduciary Duty: Summary judgment entered in favor of law firm reversed where unresolved
questions of fact existed concerning whether the firm disclosed confidential client information in violation
of its fiduciary and contractual duties to a former client.

Supreme Court of Iowa
Burden of proof: Criminal defendant who pled guilty to solicitation of minor was not required to show proof of
actual innocence on underlying criminal charge for which he was convicted as a prerequisite to his legal
malpractice claim against court-appointed criminal defense counsel.
Barker v. Capotosto
2016 WL 453509 (Iowa 2/5/2016)
Plaintiff in this attorney malpractice case was a criminal defendant, who was represented by court-appointed
criminal attorneys. In 2006, plaintiff wrote graffiti on the wall of a public restroom located in a park, apparently
inviting young males to contact the email address for sexual encounters. In response to public complaints, law
enforcement had an agent pose as a teenage male who sent an email to that email address. Plaintiff was
subsequently arrested when he appeared at an arranged location to meet the teenager. He was charged with
attempted enticement of a minor, an aggravated misdemeanor; and, lascivious acts with a child, a class D felony.
The second count was amended to solicitation of a minor to commit a sex act, a class D felony. A court-appointed
attorney represented Plaintiff, who entered into a written plea agreement. Under the agreement, Plaintiff would plead
guilty to the amended charge of solicitation of a minor, and the first count (attempted enticement) would be
dismissed. At the plea and sentencing hearing, the court sentenced Plaintiff to five years imprisonment, suspended
the sentence, and placed him on probation. Due to sentencing condition infractions, his probation was revoked on
the solicitation of a minor charge and he was sentenced to imprisonment for a term not to exceed five years. While
incarcerated, Plaintiff filed an application for post-conviction relief from the solicitation charge, claiming ineffective
assistance of counsel because of the lack of a factual basis for his guilty plea to solicitation of a minor to engage in a
sex act. The court allowed the application in 2011, explaining that to commit the offense, Plaintiff had to have
solicited someone else to commit the actual crime, which he had not done. The court also concluded that “by
advising and permitting [Plaintiff] to plead guilty to a crime for which he could not give a factual basis, defendant’s
counsel failed to perform an essential duty, and the prejudice to defendant was inherent in the conviction entered
upon his defective plea.” Subsequently, Plaintiff filed suit against his court-appointed attorneys for advising him to
plead guilty to an offense for which there was no factual basis. The attorneys filed a motion for summary judgment
arguing that Plaintiff could not establish that he was factually innocent in the underlying case, and urged the court to
require such proof to maintain the legal malpractice case. The lower court agreed with the attorneys that actual
innocence “must be established in a criminal malpractice action.” Plaintiff appealed. The Iowa Supreme Court
reversed, and remanded the case. The Court noted precedent that held a criminal defendant must “achieve relief
from a conviction before advancing a legal malpractice action against his former attorney.” In reversing the lower
court, the Iowa Supreme Court embraced an analysis different from the majority view of requiring proof of “actual
innocence.” The Court instead aligned with the Kansas Supreme Court’s view, and that of the Restatement (Third)
of the Law Governing Lawyers § 53, in explaining that the prerequisite that the “malpractice plaintiff obtain judicial
relief from her or his conviction, which the Restatement requires … after ‘considering all of the issues presented and
the wealth of commentary on this issue,’ serves as an important screen against unwarranted claims” while
preserving judicial economy and comity. The Court further explained that it did “not think an additional actual
innocence screen is appropriate” because such a requirement “goes beyond respecting the criminal process … and
interposes an additional barrier to recovery that other malpractice plaintiffs do not have to overcome.” The Court
pointed out that a criminal defendant already must prove that the lawyer failed to act properly, and that but for that
improper conduct, the result would have been different. The Court concluded that the “causation determination” will
frequently take into account the guilt or innocence of the client; and, judges and juries should take into account the
innocence or guilt in determining whether all the traditional elements of a legal malpractice claim have been
established.
California Court of Appeal, Second District, Division 2
Anti-SLAPP: Investor/Appellant’s claims against investment agent’s attorney for fraud, fraudulent concealment,
and promissory fraud were properly dismissed following Attorney/Respondent’s Anti-SLAPP motion to strike.
Karnazes v. Ares
244 Cal. App. 4th 344 (1/27/2016)
A novice investor (the “Appellant”) was convinced by an investment agent to invest the proceeds of her home equity
line of credit. The Appellant was not a sophisticated investor and had no financial training. The agent did not safely
and prudently invest the funds as promised and the Appellant suffered losses. The agent subsequently retained an
attorney (the “Respondent”) to assist with the resolution of the Appellant’s anticipated claims. The Appellant and
Respondent engaged in extensive email correspondence between October and December 2008, during which time
the Respondent repeatedly instructed the Appellant not to contact his client, the agent. The emails also indicated
that Respondent was writing in anticipation of litigation. The Respondent made repeated assertions that he did not
believe the Appellant had any viable claims but requested a courtesy copy of any complaint that may be
forthcoming. The Respondent also made clear that he was representing the agent and was not representing the
Appellant. The Appellant served the Respondent with a complaint in January 2012. The complaint alleged fraud,
fraudulent concealment and promissory fraud against the agent, Respondent and others. The Appellant alleged that
the Respondent represented that he would be negotiating a settlement with the agent and further that he
fraudulently obtained confidential information from the Appellant for the benefit of the agent. The Respondent
successfully moved to strike those claims under the California anti-SLAPP statute and Appellant appealed. The
California anti-SLAPP statute allows for the early dismissal of a lawsuit involving a cause of action arising from any
act in furtherance of a person’s right of petition or free speech in connection with a public issue. California relies
upon a two prong test to determine the propriety of an early dismissal of an alleged SLAPP claim. Courts first
consider whether the plaintiff’s claims arise from protected activity. As relevant to the Appellant’s case, the Court of
Appeal recognized that the email correspondence between the Appellant and Respondent constituted protected
written statements made in connection with judicial proceedings and, therefore, fell under a category of speech
protected by the anti-SLAPP statute. Although there was no lawsuit pending at the time of the communications, the
Court of Appeal found that such statements made in anticipation of litigation were nonetheless covered by the antiSLAPP statute. If the first prong is satisfied, the Court then looks to whether the plaintiff has demonstrated a
probability of prevailing on their claims. The Court of Appeal affirmed the trial court’s decision that the Appellant
failed to make such a showing. The Appellant did not provide any evidence suggestion that she had a probability of
succeeding on the merits of her claims, provided no evidence or facts demonstrating the Respondent’s alleged
misrepresentation and could not demonstrate detrimental reliance. In addition to challenging the basis of the court’s
application of the two prong anti-SLAPP test, the Appellant argued that the Respondent’s communications fell within
the commercial speech exception to the statute. In rejecting this argument, the Court of Appeal relied upon a federal
decision from the Eastern District of California. That court found that attorneys do not fall within the scope of the
commercial speech exception, despite marketing services to the public. The Appellant made other procedural
arguments which were dismissed by the Court of Appeal.
Court of Appeals of New Mexico
Arbitration Clause: Enforceability of arbitration clause within contingent fee agreement is dependent upon the
factual issue of whether an attorney adequately explained advantages and disadvantages, options and
alternatives and that arbitration will result in waiver of right to jury trial, potentially right to broad discovery and a
right to appeal on the merits.
Castillo v. Arrieta
2016 WL 439549 (N.M. Ct. App. 2/2/2016)
In a case of first impression, the Court of Appeals of New Mexico held that for an arbitration clause in a contingent
fee agreement to be enforceable against a client, the attorney must have adequately explained the advantages and
disadvantages, options and alternatives, and that arbitration will result in waiver of right to jury trial, potential loss of
the right to broad discovery and loss of the right to appeal on the merits. In the instant case, the plaintiff retained the
defendant attorney regarding injuries he sustained in a work site accident. The parties entered into a fee agreement
containing an arbitration clause reading, “Should any dispute arise, Client and Attorney agree to submit their dispute
to arbitration.” After the client sued the attorney for malpractice, the attorney moved to compel arbitration. The client
opposed and argued that he did not read the arbitration clause, and that it was ambiguous and unenforceable in that
the attorney did not meet his fiduciary duty to explain the meaning and scope of the agreement, its pros and cons
and that he would be waiving his right to a jury if he sued the attorney. The attorney submitted an affidavit disputing
the client’s claim that the arbitration provision was not discussed. The client submitted a contrary affidavit and
sought leave to depose the attorney on that factual question. The lower court denied the client’s motion and granted
the attorney’s motion to compel arbitration. On the client’s appeal, the Court of Appeals first determined that the
arbitration provision indeed applied to “any dispute” between the client and the attorney, including the client’s legal
malpractice claim, despite the fact that the retainer agreement dealt primarily with attorney fees and did not
specifically mention a potential malpractice claim. The Court reasoned that paragraph 2 of the agreement listed the
attorney’s obligations to the client, including the duty to provide the client with reasonable legal services and
keeping the client informed, which the client alleged the attorney had failed to do. Consequently, the arbitration
clause in the same agreement was applicable to the client’s malpractice claim. As for the question of the
enforceability of the arbitration clause, the attorney argued that the client’s failure to read or understand it did not
prevent its enforcement. The Court, on the other hand, noted that a contract between an attorney and client is not a
typical arm’s-length transaction, even at the beginning of the relationship. Rather, an attorney’s fiduciary duty to a
client overlays all of their dealings. The Court surveyed the position taken by the ABA and ethics opinions from other
jurisdictions regarding pre-dispute arbitration clauses and adopted the approach taken by Louisiana. Louisiana,
like New Mexico, has a strong public policy favoring arbitration in addition to recognizing that an attorney owes a
higher degree of fidelity to a client than transacting parties ordinarily owe one another. In adopting the Louisiana
approach, the Court held that arbitration provisions in attorney-client agreement are enforceable only if the attorney
makes a full and complete disclosure of the potential effects of the arbitration clause, including the waiver of
important rights, such as the right to a jury trial, potentially the right to broad discovery and the right to appeal on the
merits. Given the parties’ contradictory affidavits on the subject, the Court remanded the case for an evidentiary
hearing on the question of whether the attorney sufficiently disclosed the meaning and scope of the arbitration
clause.
Court of Appeals of Georgia
Settlement Eliminates Proximate Cause in Legal Malpractice Claim: Plaintiff severed causation between
attorney’s alleged malpractice and plaintiff’s alleged injuries when plaintiff settled the underlying matter while the
underlying claim was still viable.
Jim Tidwell Ford Inc. v. Bashuk
2016 WL 518038 (Ga. Ct. App. 2/10/2016)
This legal malpractice matter arises out of defendant-attorney's representation of plaintiff in an underlying slip-andfall personal injury trial. In the personal injury matter, plaintiff was defending a claim against a gentleman who
allegedly fell off a platform at plaintiff's car dealership and suffered injury. That claim was heard by a jury and the
gentleman was awarded over $1 million in damages. Plaintiff then acquired new underlying counsel and filed a
notice of appeal. Prior to briefing the appeal, plaintiff settled the matter for $600,000. Plaintiff subsequently brought
suit against defendant claiming multiple errors in the preparation and trying of plaintiff’s case. Specifically, plaintiff
alleged that defendant failed to prepare a defense regarding the gentleman's preexisting medical condition and
failed to call the examining physician to testify regarding his exam of the gentleman at trial. Defendant, amongst
other things, filed for summary judgment, arguing that plaintiff's claims were barred because he settled the
underlying personal injury claim. The trial court agreed and granted defendant’s motion for summary judgment.
Plaintiff appealed, arguing that the trial court erred on a number of issues in granting defendant’s motion for
summary judgment. The Court of Appeals agreed with the trial court’s analysis that plaintiff’s malpractice action was
barred by plaintiff's settlement of the underlying case, and, therefore, plaintiff could not succeed on its legal
malpractice action. The Court of Appeals relied on an established line of case law that holds a plaintiff severs
proximate causation by settling a case that remains viable despite an attorney’s malpractice. Precedent established
that a claim is considered viable as long as further litigation may lead to a favorable result. The Court of Appeals
recognized that plaintiff had obtained new counsel and filed a notice of appeal but settled the case prior to briefing
the appeal. Additionally, the trial court in the legal malpractice matter found that an appeal may have led to reversal
of the underlying case because the court may have erred in not allowing the doctor who examined the personalinjury plaintiff to testify regarding his own observations as a fact witness. Given the trial court’s analysis of the
underlying errors and the fact that plaintiff forewent briefing his appeal, the Court of Appeals found that plaintiff still
had a viable claim at the time he settled the underlying case. Thus, plaintiff severed proximate causation between
his injury and defendant’s alleged malpractice. Therefore, the Court of Appeals affirmed the trial court’s grant of
summary judgment.
Court of Appeals of Utah
Requirement for Expert Testimony on Standard of Care: Summary judgment affirmed in favor of defendant
attorney in legal malpractice action where the former client failed to designate an expert witness concerning the
defendant attorney’s alleged breach of the standard of care.
Robinson v. Jones Waldo Holbrook & McDonough, P.C.
2016 WL 697580 (Utah App. 2/19/16)
A client brought a legal malpractice suit against his former law firm alleging that they committed legal malpractice by
failing to advise him of the potential consequences of not complying with an agreed stipulation concerning division
of divorce assets requiring him to refinance a commercial property. The client never refinanced the property despite
the stipulation containing a 15-day deadline for doing so, and was placed into contempt in divorce proceedings for
failing to comply with the stipulation. In pursuing his legal malpractice claim the client was unrepresented for a
period of time and missed deadlines for designating expert witnesses and completing expert discovery. The
defendant firm moved for summary judgment on the basis that without an expert the client could not prove that they
breached the standard of care, and moreover, could not prove that they caused him any damage. Several days after
the deadline for responding to summary judgment motions, the client retained new counsel who sought extensions
(which were denied). The Court of Appeals held that there was no abuse of discretion in the denial of the requested
extensions. The Court of Appeals also upheld the trial court’s grant of summary judgment on the ground that the
client failed to obtain an expert witness. Although the client argued that an expert on the standard of care is not
always necessary, the Court of Appeals held that an expert was necessary here, because this was not a case where
the standard of care was within the common knowledge and experience of a lay person. The Court of Appeals
reasoned that the underlying real estate transactions from the divorce proceedings involved premarital real property
holdings, sophisticated parties, property valued in millions of dollars, and complex business transactions like
leaseholds, business management expenses, out of state holdings and like-kind exchanges under IRS code 1031,
matters beyond the purview of the common juror. The Court of Appeals also held that the former firm’s failure to
explicitly warn the client about what would happen if he failed to refinance did not cause him damage. The Court of
Appeals reasoned that the absence of language addressing an unforeseen inability to refinance could not have
harmed client where the client put forward no evidence that he was unable to refinance. Instead, the Court of
Appeals concluded that evidence suggested the client made no efforts to refinance because he was waiting for a
better rate.
Superior Court of Pennsylvania
Breach of Fiduciary Duty: Summary judgment entered in favor of law firm reversed where unresolved questions
of fact existed concerning whether the firm disclosed confidential client information in violation of its fiduciary and
contractual duties to a former client.
Dougherty v. Pepper Hamilton
2016 WL 430551 (Pa. Super. 2/3/2016)
A client sued his former attorneys for breach of contract and breach of fiduciary duty. In 2003, the attorneys
represented the client in connection with the client’s response to a grand jury subpoena. After the representation
concluded, in 2008, the client initiated a defamation suit against a newspaper that published several articles about
the client, by then a candidate for the Pennsylvania Senate, implying that the client had engaged in criminal conduct
and was likely to do so again. In 2011, the newspaper retained the client’s former attorneys to represent it in the
defamation case. In 2012, the attorneys informed the court that the defense of the defamation suit would rely on
information relating to the federal investigation in which the attorneys had previously represented the client. In 2013,
the client moved to have the attorneys removed as the newspaper’s counsel. The trial court denied this motion,
which decision was later reversed on appeal with the attorneys being barred from representing the newspaper in the
defamation action. Prior to the appellate decision, in late 2012, the attorneys filed a motion for summary judgment
on behalf of the newspaper in the defamation action attaching a copy of an FBI affidavit. This affidavit, which was
under seal, had been inadvertently attached to a filing in an unrelated criminal matter by the government. Shortly
after the summary judgment motion was filed, the newspaper published a front-page article with detailed references
to the FBI affidavit. In 2013, the client sued his former attorneys for breach of contract and breach of fiduciary duty
arising out of disclosure of the FBI affidavit. In 2014, the attorneys moved for and obtained summary judgment in the
malpractice action on the basis that the FBI affidavit had been inadvertently appended to a document filed in an
unrelated criminal matter by the government, and the information contained in the affidavit had been made public at
that time. Thus, the trial court concluded that the client’s allegations for breach of contract and breach of fiduciary
duty were not actionable. Reviewing the trial court’s summary judgment decision for abuse of discretion, the court
held that genuine issues of fact precluded summary judgment. The court began its analysis by noting that a breach
of fiduciary duty is actionable where confidential information acquired during the course of a relationship is
disclosed in violation of a fiduciary duty imposed by statute or common law. The court further held that an attorney
owes a fiduciary duty to a client both under common law and is also bound under the Pennsylvania Rules of
Professional Conduct to protect confidential information gained during the course of a representation unless that
information is “generally known.” The court then determined that whether the FBI affidavit was “generally known,”
whether the FBI affidavit was only accessible by a person with special knowledge by virtue of its not having been
indexed under the client’s name during the inadvertent filing, and how and when the FBI affidavit came into the
newspaper’s possession were all questions of fact bearing on whether an actionable breach of fiduciary duty had
occurred. The court applied a similar analysis to whether to whether a breach of the duty imposed by their contract
for legal services had occurred. Thus, the court reversed and remanded the case for further proceedings.
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