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Mass. Court Affirms Use Of Deposition In Med Mal
Case
By Y. Peter Kang

Law360, Los Angeles (January 8, 2018, 8:03 PM EST) -- A Massachusetts appellate court on Monday
cleared a doctor of medical malpractice, saying a trial judge properly allowed the use of deposition
testimony of another doctor in the case who, after being charged with Medicare fraud, had invoked
his privilege against self-incrimination and refused to testify at trial.

 
In a published opinion, a three-judge Appeals Court panel affirmed a jury’s verdict finding Dr. Khaled
Sorour not liable in a suit brought by Philip Hasouris accusing the anesthesiologist and other health
care providers of negligence in knee replacement surgery performed on his wife, Linda Hasouris,
which purportedly caused her death. The panel said the trial judge did not err by allowing as
evidence the deposition testimony of Dr. Fathalla Mashali, another anesthesiologist who settled out of
the case before trial, since Mashali had intended to plead the Fifth Amendment in the malpractice
case after being criminally indicted for Medicare fraud in connection with his medical practice.

 
At issue is whether a witness’s deposition testimony can be used at a civil trial under the prior
recorded testimony exception to the rule against hearsay, and when the witness invokes Fifth
Amendment privilege.

 
“We conclude that, as a general proposition, it can,” the panel said.

 
It said Mashali was clearly unavailable due to his invocation of Fifth Amendment privilege and had
repeatedly stated that he intended to plead the Fifth during pretrial motions and hearings.

 
“Then, in response to the trial subpoena, his criminal defense attorney stated that Mashali continued
to invoke the privilege,” it said. “Accordingly, the trial judge did not err in his determination that
Mashali had sufficiently expressed his intent to invoke the privilege against self-incrimination.”

 
Although the trial judge did not consider whether any testimony given by Mashali would’ve indeed
incriminated him, the appellate court said this was not necessary because his deposition testimony
was properly allowed under Rule 32 of the Massachusetts Rules of Civil Procedure.

 
“It is beyond dispute that the rule's requirement that the plaintiff ‘was present or represented at the
taking of the deposition or ... had due notice thereof’ was met here,” the court said.

 
An attorney for Sorour told Law360 on Monday that he was pleased with the outcome and was not
surprised that the court ruled as it did.

 
“It was clear from the oral arguments that the appeals court was looking for an opportunity to clarify
whether in a civil context, the privilege of self-incrimination could be a valid basis for the prior
testimony exception to the rule against hearsay, just as it can in the criminal context,” said Michael J.
Racette of Morrison Mahoney LLP.

 
An attorney for Hasouris did not immediately respond to a request for comment Monday.

 
Justices Gabrielle R. Wolohojian, Peter W. Agnes Jr. and Dalila Wendlandt sat on the panel for the
Appeals Court.
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Hasouris is represented by Albert E. Grady of Office of Albert E. Grady.
 

Sorour is represented by Michael J. Racette of Morrison Mahoney LLP.
 

The case is Philip Hasouris v. Khaled A. Sorour, case number 16-P-1269, in the Massachusetts
Appeals Court.

 
--Editing by Aaron Pelc.

All Content © 2003-2018, Portfolio Media, Inc.


