
6 ■ In-House Defense Quarterly ■ Fall 2018

 ■ Michael F. Aylward is a senior partner in the Boston office of Morrison Mahoney LLP, where he chairs the firm’s Complex Insurance Claims 
Group. He is the former chair of the DRI Law Institute and the DRI Insurance Law Committee and a past member of the DRI Board of Direc-

tors. He is a member of the American Law Institute, and since 2014, Mr. Aylward has been among its 43 
appointed advisers to the Restatement of Law, Liability Insurance project. Vanita M. Banks is cybersecu-
rity counsel with a global, Fortune 100 financial services company, where she provides advice and counsel 
regarding data protection and cybersecurity matters, including EU-GDPR. She is former director and cor-
porate counsel with Allstate Insurance Company, where she led the global cybersecurity and privacy pro-
gram across the corporate enterprise. She is a member of the American Law Institute and an adviser to the 
Restatement of the Law, Liability Insurance project.

The Fight for Plain Meaning

Any effort to codify American 

insurance law must first come 

to terms with the reality that 

there is no “American” law of 
insurance. The rules and principles govern-
ing the interpretation and scope of insur-

form Commercial Code and numerous 
Restatements of the law—attempted to 
abandon the “plain-meaning” rule in its 
drafts of Chapter 1, Section 3 of the Restate-
ment of Law, Liability Insurance?

This article traces the evolution of Sec-
tion 3 over the course of the lengthy ges-
tation period of this Restatement. It then 
discusses how the reporters’ novel effort to 
create a new “presumption of plain mean-

ance coverage vary widely from state to 
state, reflecting different case law, admin-
istrative regulations, and statutory author-
ity. One area where there is widespread 
agreement, however, is the principle that 
the terms of insurance policies should be 
interpreted in accordance with their “plain 
meaning.” How was it, then, that the Amer-
ican Law Institute (ALI)—the source of 
seminal legal authorities such as the Uni-
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ing” instead sparked a firestorm of criti-
cism and recounts the chronology of events 
that finally resulted in the last-minute 
withdrawal of the “presumption” proposal 
and the restoration of “plain-meaning” lan-
guage (almost) in the final text of Section 
3 that the ALI approved on May 22, 2018.

The American Law Institute
Founded in 1923, by legal luminaries such as 
Benjamin Cardozo and Learned Hand, the 
American Law Institute takes as its mission 
the goal of promoting “the clarification and 
simplification of the law and its better ad-
aptation to social needs, to secure the better 
administrative of justice and to encourage 
and carrying out scholarly insights of legal 
work.” Its membership includes hundreds of 
prominent state and federal appellate judges, 
leading legal scholars, and practicing attor-
neys. Over the past century, the ALI has had 
a profound effect on American law through 
the drafting of model statutes such as the 
Uniform Commercial and Penal Codes as 
well as its various Restatements of Conflicts 
of Law, Contracts, Torts, and other areas of 
the common law.

The ALI Restatements proceed through a 
slow iterative process. First, law professors 
that the ALI appoints as project reporters 
write memoranda and preliminary drafts. 
These initial drafts are reviewed by experi-
enced ALI members who serve as advisers 
and volunteers in the members consultative 
group, who provide feedback to the report-
ers. With this input, the reporters produce 
so-called “Tentative Drafts.” When these 
drafts are approved, a so-called “Coun-
cil Draft” is submitted to the ALI Coun-
cil, a group of senior members that vets 
all proposed text before it goes to the full 
membership for final approval at the ALI’s 
annual May meetings in Washington, D.C.

The Restatement of Law, Liability 
Insurance (2010-2018)
In 2010, the American Law Institute 
embarked on an analysis of the law of lia-
bility insurance. The project was spear-
headed by Professors Thomas Baker of the 
University of Pennsylvania Law School and 
Kyle Logue of the University of Michigan 
Law School, with a team of 44 appointed 
advisers and a larger, self-appointed mem-
bers consultative group. This project—

which was the first ALI study devoted solely 
to a single industry—was initially con-
ceived of as a “Principles” project. Unlike 
the ALI’s more well-known Restatements, 
which are intended to reflect the common 
law as it presently exists and are geared 
toward lawyers and judges, Principles proj-
ects are more aspirational in nature and 

drafted with regulators and legislators in 
mind. Several insurance industry advis-
ers raised concerns from the inception of 
the project. These concerns related to sev-
eral controversial proposed sections, in-
cluding Section 3.

In October 2014, the ALI, and its then-
newly appointed executive director, 
announced that the ALI Council voted to 
change the title of the project from Prin-
ciples to Restatement, consistent with the 
view that projects designed to give guid-
ance to the courts and based on primarily 
positive law should generally take the form 
of a Restatement. After this announcement 
the greater insurance industry finally took 
note of several radical proposals presented 
in early drafts of the Principles of Liability 
Insurance and began raising concerns. As a 
result, the ALI reporters spent the next two 
years reworking the first several chapters 
of their project, including several sections 
that had already been debated and condi-
tionally approved by the full ALI member-
ship at its annual meetings.

The newly revised Restatement of Law, 
Liability Insurance that emerged from 
these labors discarded some of the more 
radical and innovative ideas that the 
reporters put forward during the project’s 
Principles phase. Controversy persisted 
with respect to Section 3 in Chapter 1, 

which discussed how courts should inter-
pret policy language.

The Restatement’s Novel Approach 
to Policy Interpretation
In contrast to the “plain-meaning” rule 
that most courts apply, Chapter 1, Sec-
tion 3 proposed that even if a policy term 
is unambiguous on its face, plain meaning 
can be overcome if a judge “determines 
that a reasonable person would clearly give 
the term a different meaning in light of 
extrinsic evidence.”

Tentative Draft No. 1 (a “Principles” 
project), which was discussed at the 2012 
annual meeting and approved by the ALI 
membership in May 2013, provided in Sec-
tion 3(3) that the plain meaning of a term 
could be displaced “if, after considering 
extrinsic evidence, the court determines 
that a reasonable person in the policyhold-
er’s position would give the term a differ-
ent meaning, and the language of the term 
is reasonably susceptible to that different 
meaning.” This language was subsequently 
revised as Chapter 1, Section 3(2) to state:

(2) An insurance policy term is inter-
preted according to its plain meaning, 
if any, unless extrinsic evidence shows 
that a reasonable person in the policy-
holder’s position would give the term a 
different meaning. That different mean-
ing must be more reasonable than the 
plain meaning in light of the extrin-
sic evidence and must be a meaning to 
which the language of the term is rea-
sonably susceptible.
In short, while insurance terms will gen-

erally be accorded their “plain meaning,” 
if the other side presents “highly persua-
sive evidence demonstrating that a reason-
able person in this policyholder’s position 
would give the term a different meaning 
under the circumstances,” a court may 
disregard the plain meaning of the text in 
favor of the plainer meaning revealed by 
extrinsic evidence of its intent or meaning.

The reporters explained that their “pre-
sumption of plain-meaning” approach 
was a pragmatic compromise between 
the overly rigid “plain-meaning rule” and 
the overly flexible “contextual” approach 
to policy interpretation. As the report-
ers observed in comment a. to Section 3, 
Chapter 1:
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rigid and is sometimes applied in me-
chanical fashion. For example, consid-
ering the purpose of a term might be 
considered improper under the plain-
meaning rule, even if that purpose were 
well known and undisputed. A few courts 
applying the plain-meaning rule have 
even gone so far as to conclude that it is 
improper to take the circumstances of 
the claim into account in determining 
whether a term is ambiguous. In contrast, 
under the “contextual approach,” any 
kind of extrinsic evidence may be used to 
show that a term is ambiguous, with all 
of the consequences under insurance law 
associated with the ambiguity determina-
tion. The contextual approach, if applied 
without constraint, accords no special 
significance to the policy language.
One must understand the backdrop of 

the American Law Institute’s struggles 
with contract law over the decades to ap-
preciate the significance of this comment 
fully. As the reporters stated in their notes 
to earlier iterations of Section 3, the com-
mon law of contracts shifted between adher-
ence to “text” and “context” for decades. The 
Restatement (Second) of Law, Contracts, 
which was promulgated in 1981, embraced 
this nascent contextual approach. Restate-
ment (Second) of Law, Contracts § 212 (“it is 
sometimes said that extrinsic evidence can-
not change the plain-meaning of a writing, 
but meaning can almost never be plain ex-
cept in a context”). The reporters observed, 
however, that recent court cases shifted 
back to a focus on contractual text. Restate-
ment of Law, Liability Insurance § 3, n. a.

The reporters’ effort to bridge the divide 
between “plain-meaning” and “contextual” 
approaches begins to make more sense 
with this historical backdrop in mind. 
The reporters were attempting to favor 
the “plain-meaning” approach while still 
allowing consideration of extrinsic evi-
dence when it provides a compelling coun-
terpoint to the text. Thus, in comment a., 
they emphasized that ambiguity does not 
arise from any contrary meaning revealed 
by extrinsic evidence, as might be permit-
ted under a pure “contextual” approach. 
Rather, the plain meaning revealed in the 
text will be given greater weight and is 
countermanded only if the latent meaning 

is demonstrably “more reasonable” in the 
view of the court.

This “presumption of plain-meaning” 
approach drew fire from insurers, trade 
industry groups, and many legal associ-
ations, which complained that it did not 
reflect the common law and had no place 
in a Restatement of insurance law.

What Is a “Restatement”?
Much of the controversy concerning this 
Restatement (and Chapter 1, Section 3, in 
particular) reflects confusion with respect 
to which rules the ALI should follow for 
Restatements. As a “reforming” institution 
intent on modernizing the common law, 
the ALI emphatically believes that Restate-
ments are meant to be much more than a 
codification of majority rules. In partic-
ular, the ALI believes that if a “majority” 
approach is outmoded and impractical, 
and the “minority” view reflects the emerg-
ing trend and a better rule, its reporters 
have discretion to abandon the majority 
rule as long as they clearly state that they 
are doing so.” Further, in January 2015, the 
ALI Council approved a revision of the ALI 
Style Manual, which set out the four prin-
cipal elements of the Restatement process.

The reporters for this Restatement have 
themselves been somewhat dismissive of 
any analysis that puts undue weight on 
“majority” rules. In an April 2017 Uni-
versity of Michigan Law and Economics 
Research paper responding to industry 
criticism of their work, Professors Baker 
and Logue observed that there are many 

and conflicting ways to decide what consti-
tutes a “majority.” Accordingly, “the draft-
ers should not give the concept of majority 
rule more weight than it is due.”

What Does “Plain Meaning” Mean?
In nearly every state, the plain meaning 
of a policy term is “not what the insurer 
intended its words to mean, but what a rea-
sonable person in the position of the in-
sured would understand them to mean. 
The policy should be read as a layman 
should read it and not as it might be ana-
lyzed by an insurance expert or an attor-
ney.” Cincinnati Ins. Co. v. Davis, 265 
S.E.2d 102 (Ga. Ct. App. 1980). See also 
Whispering Creek Condominium Owner 
Assoc. v. Alaska National Ins. Co., 774 P.2d 
176 (Alaska 1989) (holding that insur-
ance policies should be interpreted “to 
provide that coverage which a layperson 
would have reasonable expected from a lay 
interpretation of the policy terms,” with-
out regard to how someone trained in the 
law or the insurance business might have 
meant them to be understood); Nationwide 
Mutual Fire Ins. Co. v. Collins, 136 Ga. App. 
671, 676, 222 S.E.2d 828, 831 (Ga. Ct. App. 
1975) (holding that the test for evaluating 
the scope of insurance coverage is not what 
the insurer meant in drafting the policy but 
“what a reasonable person in the position 
of the insured would understand them to 
mean”); Wheeler v. Employers Mutual Cas. 
Co., 505 P.2d 768 (Kan. 1973) (holding that 
a contract of insurance “should not be con-
strued through the magnifying eye of a 
technical lawyer but rather from the stand-
point of what an ordinary person would 
believe it to mean”).

This concept of when meaning is “plain” 
was largely consistent with the approach 
adopted in early iterations of Section 3. 
Thus, comment d. in Preliminary Draft 
No. 1 (2014) states that plain meaning is 
assumed to be the understanding that “an 
ordinary reasonable person would have, if 
that person took the time to read all of the 
relevant parts of the policy in the context 
of the claims at issue.” Section 3 in Chap-
ter 1 diverged from the common law in its 
assessment of when courts can search for 
meaning, however. Whereas most courts 
find that meaning derives from the policy 
wording itself, as late as 2017, the report-
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ers were insisting through Section 3 that 
even policy language that is plain on its face 
could be ignored if extrinsic evidence sup-
ported an interpretation that was more rea-
sonable than the text itself would suggest.

Efforts to Revise Section 
3 (2016–2017)
By 2015, numerous liability insurers finally 
grasped the peril that this Restatement 
potentially presented to future insurance 
jurisprudence and were working hard to 
correct areas where it diverged from the 
common law. Nevertheless, Section 3 sur-
vived a vigorous floor debate at the May 
2016 ALI annual meeting. Vanita Banks 
of Allstate, a co-author, member of the 
ALI, and an adviser to this project, made 
a motion that would have amended Sec-
tion 3 to reinstate the traditional “plain-
meaning” rule. While, as happens with 
nearly all floor motions at these events, 
the motion received substantial support, it 
failed to carry.

Just before the scheduled final vote 
on the entire Restatement, the report-
ers issued Proposed Final Draft No. 1, 
in March 2017. Between the date of its 
release in March 2017, and the scheduled 
final vote on this Restatement on May 23, 
2017, the ALI was showered with letters of 
criticism from interested parties. Letter 
writers included DRI; state insurance reg-
ulators from Illinois, Michigan, New York, 
and South Dakota; several trade industry 
groups (American Insurance Association, 
National Association of Mutual Insurance 
Companies, National Conference of Insur-
ance Legislators, and the Property Casu-
alty Insurance Industry Association) as 
well as commentary from several insurers 
and over a dozen law firms. Additionally, 
the general counsel of seven non-insur-
ance corporations, including Brunswick, 
Eli Lilly, Johnson & Johnson, Novartis, 
and Shell Oil, submitted a letter on May 19, 
2017, expressing concern that the reporters 
abandonment of “plain meaning” would 
have consequences for contract law that 
went far beyond insurance contracts.

Faced with this avalanche of criticism, 
the ALI announced, on the very eve of the 
May 23 vote, that while it would allow the 
ALI membership to debate Proposed Final 
Draft No. 1 as originally agreed, it would 

delay the vote on final approval until the 
ALI’s next annual meeting in May 2018. 
Meanwhile, the reporters were instructed 
to reassess their earlier drafts in light of 
these comments and criticisms.

Reset No. 1: The Reporters’ 
August 2017 Response
On August 4, 2017, the reporters issued Pre-
liminary Draft No. 4. While this new draft 
largely retained the black letter rules from 
the March 2017 Proposed Final Draft, it 
substantially revised the comments and 
reporters’ notes in an effort to respond to 
the criticisms that been presented in the 
previous spring.

Regarding Section 3, the reporters sought 
to downplay the practical significance of 
their abandoning a strict “plain-meaning” 
approach and to clarify both the rationale 
underlying their “presumption” approach 
and the legal support for their approach. The 
reporters also added more legal analysis in 
support of their contention that there is no 
true “majority” rule in this area. Prelimi-
nary Draft No. 4 claimed that courts around 
the United States are closely divided on in-
terpretive issues, with about half applying 
strict “plain meaning,” a third following “la-
tent ambiguity,” and a “respectable minor-
ity” using the contextual approach.

“Latent ambiguity”—a concept that was 
conspicuously absent from earlier itera-
tions of Section 3—was at the heart of the 
August 2017 redrafting. This was curi-
ous, because the reporters had earlier been 
at pains to distinguish the treatment of 
ambiguity in Section 4 from their analy-
sis of contract interpretation in Section 3. 
In the revised draft, however, the report-
ers were declaring that as among the three 
main common law approaches to insur-
ance policy interpretation, their “presump-
tion” approach most closely aligns with 
“latent ambiguity,” albeit with two impor-
tant differences.

First, unlike the rule of contra proferen-
tem set forth in Section 4, the latent mean-
ing revealed by extrinsic evidence must be 
“more reasonable” than the meaning that 
is apparent from the text itself. Further-
more, unlike ordinary latent ambiguity 
cases, comment b. stated that “the extrin-
sic evidence may not be used to manufac-
ture a meaning” and “may only be used to 

support an interpretation of the term that 
would be at least plausible in the absence of 
the extrinsic evidence.”

Additionally, in response to criticism 
that the “presumption” approach will dis-
rupt the process of interpreting insurance 
policies, Preliminary Draft No. 4 sought to 
downplay the extent to which Section 3 in 
Chapter 1 diverged from the common law. 
In particular, the reporters disputed that 
this new approach will affect how insur-
ance disputes will be litigated in practice. 
The reporters emphasized that extrinsic 
evidence may only be used to support an 
alternative interpretation that is already 
plausibly present in the text itself and may 
not be used to “manufacture” such a mean-
ing in the first instance. They suggested 
in comment b. that any court concerned 
about open-ended or abusive discovery 
with respect to such issues could “require 
the party seeking such discovery to first 
articulate a textually plausible interpreta-
tion of the term at issue that the discovery 
could potentially elucidate.”

The reporters also asserted in comment 
c. that their “presumption” approach was 
more in line” with the “actual practice” 
that courts were already using; insureds 
were already presenting extrinsic evidence 
(e.g., drafting history) in support of policy 
meaning, even in states that purported to 
follow a “plain-meaning” rule.

Industry Criticism of 
Preliminary Draft No. 4
Preliminary Draft No. 4 failed to quell the 
widespread criticism of Chapter 1, Sec-
tion 3. Whether Section 3 now proposed 
a “plainer meaning” or a “latent ambigu-
ity plain-meaning” approach, neither ap-
proach was actually supported by case law. 
While comment a. did purport to cite sup-
porting legal authority, the list of cases cited 
was incomplete and not, in fact, particularly 
supportive.

The reporters’ statement that even “plain-
meaning” courts routinely consider ex-
trinsic sources of meaning in the form of 
dictionaries, case law, and learned treatises 
missed the point. A dictionary definition is 
generally considered to be a proxy measure 
for what the reading public would view as 
the common and ordinary meaning of a 
word. (Although the 1990s battles over the 
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dictionaries applied to the word “sudden” 
may have soured many on how reliable dic-
tionaries are in this regard!) Such evidence 
explicates a term’s “plain meaning”; it does 
not contradict it.

The reporters also suggested in their 
revised comment e. to Section 3 that their 
proposed approach finds lodging in the 
rule that a policy term should be inter-
preted in accordance with the “meaning 
that a reasonable person would ascribe to 
it under the circumstances.” Notably, this 
Restatement does not expressly embrace 
the Keeton view of the “reasonable expec-
tations” doctrine. Rather, the reporters 
view their approach as being more in line 
with the majority approach that cover-
age may not be found based on the “rea-
sonable expectations” doctrine if to do so 
would confound the actual language of the 
policy. Accordingly, coverage only arises if 
there is an objectively reasonable expecta-
tion of coverage based on the language of 
the policy itself.

In light of the fact that common law 
courts generally restrict their analysis of 
ambiguity and claimed “reasonable expec-
tations” to the insurance policy wordings 
that are the subject of a claim, neither argu-
ment mentioned directly above truly sup-
ported the efforts of the reporters to boot 
strap their proposed divergence from the 
traditional rules of contract interpretation.

Apart from lacking clear legal support 
to justify the consideration of extrinsic evi-
dence to contradict language that is plain 
on its face, Chapter 1, Section 3 would have 
given policyholders far greater leeway to 
present such evidence than insurers. Thus, 
comment f. originally stated that in consid-
ering whether a “reasonable person in the 
position of the policyholder would give the 
term a different meaning,” courts may con-
sider dictionary definitions, learned trea-
tises, and scholarly articles as well as:

Pre-contractual negotiations, the par-
ties’ course of performance under the 
policy at issue, the course of dealing 
between the parties with regard to other 
policies, the drafting history of insur-
ance policy terms at issue, documents 
filed with state administrative agencies 
regarding an insurance policy or term at 
issue, other versions of the relevant term 

available on the market, other forms 
of insurance available on the market, 
and publications and expert testimony 
regarding the custom and practice in the 
insurance industry and the history, pur-
pose, and function of policy terms and 
forms of insurance coverage.
Whereas Section 3 would have allowed 

both insureds and insurers to present ex-
trinsic evidence to determine which mean-
ing is the more reasonable meaning of a 
policy term, the comments to Section 3 
made clear that insureds have far greater 
latitude with respect to the sort of evi-
dence that may be presented. Comment 
f. to Chapter 1, Section 3 stated that ex-
trinsic evidence may only be used if the 
other party should “reasonably have been 
expected to have been aware of it” at the 
time. Comment f. went on to state that 
“[i]nsurers are presumed to be sophisti-
cated and knowledgeable about matters of 
insurance, including the drafting history of 
standard-form terms, even if the particular 
insurer involved was not itself involved in 
the drafting of that term.”

Preliminary Draft No. 4 would also have 
made it more difficult for insurers to re-
solve insurance coverage disputes by sum-
mary judgment. By declaring that extrinsic 
sources of evidence are relevant to pol-
icy meaning, the reporters would have re-
moved a defense that insurers successfully 
interpose to thwart efforts to compel dis-
covery of internal documents relating to 
an insurer’s own understanding or usage 
of these terms, whether through the hand-
ling of other claims, reinsurance commu-
nications, or so-called “drafting history” 
discussions with trade industry groups 

and other insurers. The draft validated the 
claimed relevance of such information and 
would open the door to discovery on these 
issues before an insurer can move for sum-
mary judgment. It was far from clear that the 
vague suggestion in comment b. that courts 
could require insureds to present some “of-
fer of proof” of textual meaning before al-
lowing them to seek extrinsic evidence to 
buttress that interpretation would be an ef-
fective safeguard.

Not only would the resulting discovery 
draw out the duration and expense of cov-
erage litigation, any resulting “evidence” 
may muddy the record sufficiently to per-
suade a judge that summary judgment is 
inappropriate and that only a full trial can 
resolve issues of contract interpretation. If 
a judge is confronted with an insurer’s mo-
tion for summary judgment citing the plain 
meaning of policy provisions and opposing 
affidavits from a policyholder attesting to 
extrinsic evidence supporting a different in-
terpretation, would the court feel comfort-
able weighing the respective strength of the 
competing interpretations in the context of 
summary judgment? According to comment 
b, judges might do so because this presump-
tion is a “rule of decision” and not a burden 
of proof presenting factual issues that must 
be referred to a jury for a decision.

Comment c. in Preliminary Draft No. 4 
conceded that this “presumption of plain-
meaning” approach “may in some cases lead 
to higher costs in resolving disputes than 
would an inflexible plain-meaning rule.” 
Curiously, however, the rationale for this 
statement in the August 2017 draft changed 
from earlier explanations. Proposed Final 
Draft No. 1, released in March 2017, jus-
tified this possible added expense on the 
grounds that the presumption approach 
“more closely tracks the actual practices 
of many courts in insurance cases, avoids 
strained application of ambiguity rules, and 
better protects the objectively reasonable 
expectations of insurance purchasers.” This 
language was deleted in the August 2017 
Preliminary Draft, however. In its place was 
a bland statement that additional litigation 
costs do not “mean that the prices of lia-
bility insurance will be higher as a result.”

In fact, it is the authors’ experience and 
expectation that broadening the rules of 
insurance policy interpretation in the man-
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ner proposed by Chapter 1, Section 3 would 
encourage more wide-ranging discovery, 
lead to delay, and deter summary judgment 
practice, and it would engender a less-con-
sistent and more idiosyncratic jurispru-
dence of insurance law.

Reset No. 2: The ALI Council Steps In
Preliminary Draft No. 4 did little to satisfy 
the critics of Chapter 1, Section 3. Never-
theless, despite an intense debate at a joint 
meeting attended by the reporters, the 
project advisers, and the members consul-
tative group in October 2017, the reporters 
submitted their proposed final text to the 
ALI Council in January 2018, preliminary 
to a final vote at the ALI annual meeting 
on May 22, 2018. To the surprise of many 
members, however, the ALI Council, which 
had been relatively passive in its consider-
ation of earlier drafts, raised strong objec-
tions to portions of Council Draft No. 4, 
notably Section 3 and Section 12(3) (which 
addressed the claimed liability of insur-
ers for the negligence or misconduct of 
appointed defense counsel). In a message 
that was emailed to the reporters on Janu-
ary 16, 2018, Judge Caroline Kuhl, an ALI 
Council member and California Superior 
Court judge in Los Angeles, recommended 
that the black letter rule for Section 3 be 
amended to clearly reflect a more tradi-
tional conception of plain meaning:

Attached is an attempt at a redraft of 
the black letter that would leave to state 
law the issue of whether secondary 
sources (e.g., dictionary) or extrinsic 
evidence may be considered in deter-
mining whether or not a contract term 
is ambiguous. I think it holds true to 
the structure of the project, but rec-
ognizes that states have well-devel-
oped rules on contract interpretation 
that we are unlikely to influence in a 
project that addresses only insurance 
contracts.
(1) The language of an insurance policy 

term governs its interpretation if it 
has a plain meaning when applied 
to the facts of the claim at issue, in 
the context of the entire insurance 
policy.

(2) An insurance policy term is ambigu-
ous if there is more than one mean-
ing to which the language of the 

term is reasonably susceptible when 
applied to the claim in question.

(3) State law on contract interpreta-
tion applies to the determination of 
whether a contract term is ambigu-
ous and whether secondary sources 
or extrinsic evidence may be consid-
ered in making this determination.

After the ALI Council’s January 2018 
meeting, the reporters posted a bulletin 
on the project’s web site describing the 
changes that they intended to make to Sec-
tion 3:

§ 3. Plain Meaning and Ambiguity
1. If an insurance-policy term has a 

plain meaning when applied to the 
facts of the claim at issue in the con-
text of the entire insurance policy, 
the term is interpreted according to 
that meaning.

2. An insurance-policy term is ambigu-
ous if there is more than one mean-
ing to which the language of the 
term is reasonably susceptible when 
applied to the facts of the claim in 
the context of the entire insurance 
policy.

• Generally acceptable sources of 
plain meaning include: dictionar-
ies, other court decisions, statutes, 
regulations, and secondary legal 
authority such as treatises and law 
review articles. Such sources are 
not extrinsic evidence.

• Jurisdictions differ regarding 
which other materials beyond the 
insurance policy and the facts of 
the claim can be considered when 
determining whether there is an 
ambiguity. [RN: Oregon is at one 
end, California is at the other.]

• In commercial cases involving par-
ties that reasonably would or should 
be aware of insurance trade cus-
toms and usage, there are good rea-
sons for considering those sources 
of meaning, and courts even in 
states with strict plain-meaning 
rules do so. [RN: E.g., New York, 
but not Oregon).

• Courts in jurisdictions that do not 
formally consider trade customs 
and usage and extrinsic evidence 
are nevertheless able to examine 
them, because parties can refer-
ence them in summary judgment 
briefs, arguing in the alternative 
about how the ambiguity, if there 
is one, should be resolved.

Council Draft No. 5, which was accepted 
and approved by the ALI Council in March 
2018, set forth the reporters’ efforts to 
accommodate the concerns that the coun-
cil had expressed during the January meet-
ing. In a video that was posted by the ALI 
a few weeks before the 2018 annual meet-
ing, reporter Tom Baker explained that 
the reporters were persuaded to go back 
to “plain meaning” by “the judges.” As 
revised, Chapter 1, Section 3 now read as 
follows:

§ 3. The Plain-Meaning Rule
(1) The plain meaning of an insur-

ance policy term is the single mean-
ing to which the language of the 
term is reasonably susceptible when 
applied to facts of the claim at issue 
in the context of the entire insurance 
policy.

(2) If an insurance policy term has a 
plain meaning when applied to the 
facts of the claim at issue, the term 

■

Not only would the resulting 

discovery draw out the 

duration and expense of 

coverage litigation, any 

resulting “evidence” may 

muddy the record sufficiently 

to persuade a judge that 

summary judgment is 

inappropriate and that only 

a full trial can resolve issues 

of contract interpretation. 
■
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meaning.

(3) An insurance policy term is ambigu-
ous if there is more than one mean-
ing to which the language of the 
term is reasonably susceptible when 
applied to the facts of the claim at 
issue in the context of the entire 
insurance policy

These changes were approved by the 
ALI Council in March and incorporated 
into Proposed Final Draft No. 2, which was 
circulated to the ALI membership several 
weeks before the vote on this Restatement, 
which was scheduled for May 22, 2018.

While it seemed that the insurance 
industry won a significant victory in 
regaining the common law conception 
of “plain meaning” in this Restatement, 
there was a catch. As is often the case 
with Restatements, nuances emerge in the 
reporters’ comments that are not evident 
from the section’s black letter rule. In this 
case, Proposed Final Draft No. 2 added 
a new comment c., which reintroduced 
the concepts of contextual meaning and 
course of dealing evidence that is inconsis-
tent with Section 3(1) and that threatens to 
undermine the “plain-meaning” rule alto-
gether. Comment c. states:

Many courts that follow a strict plain-
meaning rule also consider custom, prac-
tice, and usage when determining the 
plain meaning of insurance policies en-
tered into between parties who can rea-
sonably be expected to have transacted 
with knowledge of that custom, practice, 
or usage. This is the better approach be-
cause informed insurance market par-
ticipants conduct their business in light 
of custom, practice, and usage in the in-
surance market and in the trade of the 
business being insured.
In fact, this is not true. The use of cus-

tom, practice, and usage evidence is not a 
generally accepted feature of contract law, 
much less the law of liability insurance. See 
Haney v. USAA Cas. Ins. Co., 331 F. App’x 
223, 229 (4th Cir. 2009) (“with no ambi-
guity, evidence of historical practice or 
custom is not admissible to create a con-
tractual obligation”); Farmland lndus, Inc. 
v. National Union Fire lns. Co. of Pittsburgh, 
PA., 359 F. Supp. 2d 1144, 1152 (D. Kan. 
2005) (“‘only when an ambiguity exists, 

however, may a court resort to extrinsic 
evidence, such as industry custom, to show 
intent”); Newell-Blais Post. No. 43 v. Shelby 
Mut. Ins. Co., 396 Mass. 633, 487 N.E.2d 
1371, 1373–74 (1986) (excluding evidence 
of industry underwriting practices con-
cerning liquor liability risks); Peterson v. 
Schimek, 729 So. 2d 1024, 1030 (La. 1999) 
(adopting broad reading of a term not-
withstanding insurer’s argument that the 
narrow interpretation was “clearly under-
stood by the insurance industry”); Sellie v. 
N. Dakota Ins. Guar. Ass’n, 494 N.W.2d 151, 
157 (N.D. 1992) (rejecting argument based 
on expert testimony regarding what term 
“was intended in the insurance industry 
to mean”).

While the reporters cited several cases 
in support of the use of such evidence, 
most of the cited cases involve fact pat-
terns in which the court resolved ambi-
guity in favor of coverage and then also 
considered custom and usage evidence to 
validate that result. See, e.g., Auto-Owners 
Ins. Co. v. Anderson, 756 So.2d 29, 35–36 
(Fla. 2003) (“because the limitation of 
liability clause is susceptible to differing 
interpretations, that clause is ambiguous. 
Therefore, we are obligated to construe 
the ambiguity against the drafter and in 
favor of the insured”); World Trade Center 
Properties, LLC v. Travelers Ind. Co., 2002 
U.S. Dist. Lexis 9863 (S.D.N.Y. 2002) (find-
ing ambiguity with respect to meaning 
of “occurrence” in a property insurance 
binder) (emphasis added). See also Coppi 
v. West American Ins. Co., 524 N.W.2d 
804, 809 (Neb. 1994) (“Expert testimony 
as to the custom and practice of an indus-
try is admissible to elucidate ambiguous 
language.”) (emphasis added); Matter of 
Milonas v. Public Employment Relations 
Board, 225 A.D.2d 57, 648 N.Y.S.2d 779, 
785 (N.Y. App. Div. 1996) (“Although… 
evidence of custom or usage may be 
admissible in certain instances to clar-
ify an agreement, this is only the case if 
the agreement is found to be ambiguous”) 
(emphasis added).

Permitting the use of custom, practice, 
and usage evidence as a tool for interpret-
ing insurance policies undermines the gen-
eral principle otherwise articulated in this 
Section, namely that policies should be 
interpreted in accordance with the plain 

meaning of their terms and not in accor-
dance with extrinsic evidence, subjective 
intent, or factors that are specific to an indi-
vidual insured or class of insureds.
• Allowing “custom, practice, and usage” 

evidence introduces subjective consider-
ations that weaken the rule that policies 
should be interpreted on an objective 
basis.

• Giving some policies a different inter-
pretation due to considerations that are 
specific to the dealings of the parties or 
the industry undermines the stated goal 
of Section 3 of creating consistency and 
the desirability of uniformity in contract 
interpretation.

• What standard will be relied on to deter-
mine what constitutes an accepted “cus-
tom, practice, or usage”? At a minimum, 
this would seem to involve expert testi-
mony and discovery that will increase 
the cost of litigation and delay or pre-
vent the resolution of disputes by sum-
mary judgment.
As for this latter point, comment c. sug-

gests that “such sources of meaning can be 
discerned from public sources and with 
only limited discovery….” Unfortunately, 
it is far more likely that allowing custom, 
practice, and usage evidence will open the 
door to widespread discovery battles over 
underwriting practices reminiscent of the 
drafting history battles of the 1990s. At a 
minimum, it will surely generate a cottage 
industry of custom, practice, and usage 
“experts.”

In fact, comment c. seems designed to 
address a problem that does not presently 
exist. While it is certainly true that certain 
common terms may acquire a specialized 
meaning in the context of insurance for 
a particular risk, insureds, brokers, and 
insurance companies typically address this 
problem by assigning a special definition 
to these terms clarifying their meaning 
in that context. When a term is expressly 
defined within the four corners of an insur-
ance policy, an inquiring court must defer 
to that definition and thereby give effect 
to the intent of the parties. See John Han-
cock Life Ins. Co. v. Abbott Labs., 478 F.3d 1, 
7–8 (1st Cir. 2006). See also In re Blinds to 
Go Share Purchase Litig., 443 F.3d 1, 7 (1st 
Cir. 2006) (“Where the parties to a contract 
take pains to define a key term specifically, 
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their dealings under the contract are gov-
erned by that definition.”).

Certainly, there may be instances in 
which the parties to an insurance contract 
want to assign a meaning to a policy term 
to account specifically for the particular 
circumstances of the risks being insured, 
or to assign a technical or legal meaning at 
variance with a term’s common and ordi-
nary meaning. The use of negotiated or 
defined terms is common in specialized 
insurance policies for oil and gas or envi-
ronmental risks, for instance. In those cir-
cumstances, a specific definition will be 
supplied if technical terms are at issue that 
may vary from the common and ordinary 
meaning of such words.

Given that insurers and policyholders 
already have a ready means at their disposal 
for addressing this problem, comment c. is 
both unnecessary and problematic in that 
it will open the door to disputes about what 
actually constitutes an established custom 
or practice and bring back discovery and 
arguments about “drafting history” that 
comment d. claims are not appropriate 
sources to be considered.

As the concluding paragraph in the 
Reporters’ Note, comment c. reveals, this 
language was introduced as a legacy ref-
erence to Section 3’s former use of a con-
textual approach to interpretative issues. 
Insofar as the rest of Section 3 now firmly 
adopted a common law view of “plain 
meaning” that rejects this contextual 
approach, adding this vestigial language 
to comment c. is confusing, problematic, 
and inconsistent with the rest of the text.

Unfortunately, two motions by co-
authors Michael Aylward and Vanita Banks 
at the May 22, 2018, floor debate on this 
Restatement that would have deleted com-
ment c. failed on a voice vote.

Conclusion
So who finally won the “Battle of Chap-
ter 1, Section 3”? Certainly the final text 
of Section 3 is a remarkable improvement 
over the “presumption” approach that the 
reporters proposed as an insurance “prin-
ciple” in 2012, and that carried through 
right up to January 2018. However, inso-
far as the professed goal of this Restate-
ment was to promote rules that will make 
insurance policies more efficient and that 

would reduce litigation concerning their 
scope and meaning, the last minute addi-
tion of comment c. to Section 3 seems fated 
to accomplish the opposite. Despite its 
superficial adherence to “plain meaning,” 
Section 3 in Chapter 1 may open the door 
to discovery disputes and self-professed 
expert opinions about custom, practice, 
and usage that are more likely to gener-
ate ambiguity and delay than to expedite 
and streamline the resolution of coverage 
disputes. 


