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The Art of Coverage 
Opinions Ten Tips for Better 

Legal Writing

Lawyers representing insurance compa-
nies in coverage disputes do many things. 
We interview witnesses, draft policies, 
conduct examinations under oath, medi-
ate and arbitrate disputes, and try cases. 
Most of all, however, we write coverage 
opinions. It is through coverage opinions 
that we guide our clients with respect to 
their rights and obligations and define the 
issues and strategy for resolving cover-
age disputes.

Good writing of any kind is a spe-
cial art, and effective insurance coverage 
writing is a particularly difficult variant 
of that art. Not only must your prose be 
crisp and cogent, but you must transform 
complex issues into text that can be read-
ily understood by lay readers who often 
lack legal training or experience in insur-
ance disputes.

Despite the recent unfortunate trend 
of insurance auditors to cut time billed to 
drafting insurance coverage opinions if it 
exceeds the time that it would take to type 
a document of equivalent length, the fact 

is that the effort involved in creating an 
effective coverage opinion is more properly 
measured by the significant role that they 
play in the outcome of coverage disputes. 
Coverage opinions provide a road map for 
claims adjusters and in-house claims per-
sonnel with respect to setting forth the 
scope of a coverage dispute and strategic 
advice for their resolution. They also set 
forth the basic structure for future dispos-
itive motions or themes that will be devel-
oped later in coverage litigation. Finally, 
when written properly, they provide a safe-
guard against later bad-faith claims.

Despite the evident importance of cov-
erage opinions in the resolution of insur-
ance disputes, there is no formal procedure 
for writing them. Instead, young coverage 
lawyers who are directed to write opin-
ions are cast adrift with little more than a 
vague set of operating instructions from 
which they are expected to develop a style 
of their own.

While regimentation is anathema to 
good writing, it is submitted that some 
basic rules are useful to effective com-
munication, both as a means of speed-
ing the practitioner’s path to finding an 
effective writing style of his or her own 
and as a means of avoiding the mistakes 
that so many lawyers are prone to in their 
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You, too, can become 
the coverage opinion 
master equivalent to 
Bach or Bartok by 
following some basic 
guidelines, composing 
crisp and cogent prose, 
and transforming 
complex issues into text 
that lay readers can 
readily understand.

A lawyer stumped me recently during an expert deposi-
tion by asking me how many coverage opinions I’d written 
over the course of my career. The answer, it turned out, was 
somewhere over 3,000, or about two a week since 1982.
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own writing. Here, then, are ten tips that 
will help any practitioner improve the 
quality of their coverage opinions and 
maximize their utility as a tool to better 
claims handling.

Tip No. 1: Don’t Give “Informal” 
Coverage Opinions
I cannot count the number of times that 
adjusters have asked me to give an oral 
coverage opinion. Insurers, understand-
ably, are concerned about legal expense and 
have imposed limitations and procedures 
with respect to when outside counsel may 
be consulted. It is often the case, therefore, 
that a claims adjuster will call and say, “Is 
there anything new in Massachusetts law 
on trigger of coverage?,” or “Can you give 
me an informal opinion with respect to 
whether we owe coverage for the following 
facts?” Alternatively, adjusters will merely 
email a specific endorsement and ask you 
to render a written opinion with respect to 
its significance.

These are often people that you have 
worked with for years and that you want 
to help. Also, it’s flattering to have clients 
who think of you as their “go-to” person 
for legal advice.

There’s nothing wrong with providing 
advice under these circumstances. Just be 
careful about how you do it.

I have occasionally had the unhappy 
experience of giving informal coverage 
advice in a case that later turned into a 
suit only to later find a note in the insurer’s 
claim file touting the “legal opinion” that 
I am said to have given. My “opinion” not 
only is not always accurately transcribed 
but it is often accorded more elaboration 
than was ever conveyed at the time. It is 
also sometimes the case that the opera-
tive exclusions or policy terms that I was 
asked to comment on are other than what 
was described over the phone. While this 
is injurious to your pride, it can be cata-
strophic to your client when its 30(b)(6) 
representative is deposed and asked to jus-
tify the history of the claim’s handling.

Please resist the temptation to give 
off-the-cuff opinions over the telephone. 
If an informal opinion is legitimately 
needed, at least send it via email, mak-
ing clear exactly what information you 
are relying on in rendering advice under 
the circumstances.

Tip No. 2: Understand the 
Scope of the Assignment
Misunderstandings may arise early on in 
a coverage assignment with respect to the 
scope of the advice that you are being asked 
to render. Unhappy is the young associate 
who writes a 30-page opinion addressing 
seven exclusions when the insurer was only 
interested in two (and refuses to pay for the 
legal research and drafting with respect to 
the other issues).

On the other hand, the insurer does not 
always know best. Your review of the file 
(and your experience with respect to the 
litigation of similar issues in the past) may 
suggest to you that there are other coverage 
defenses that the insurer might not have 
been aware of and that might be important.

In such circumstances, don’t just plough 
ahead with your vision of the case. The sim-
ple answer is to speak with the adjuster 
early on in the course of an assignment to 
agree upon the scope of your assignment. 
Insofar as there are additional issues that 
you believe are relevant (then or later), 
make the case for why they should be 
included in the assignment and why an 
analysis of them would be beneficial to the 
insurer’s interests. The adjuster may well 
have a good reason for not wanting you to 
consider these issues, but if they are actu-
ally beneficial, perhaps they were simply 
overlooked. If they simply were overlooked, 
the adjuster will thank you later on for 
bringing them up and avoiding what might 
result in a subsequent claim of waiver or 
estoppel for coverage defenses that would 
not otherwise have been included in a res-
ervation of rights letter or denial.

Tip No. 3: Know What You Don’t 
Know, and Act Accordingly
As Clint Eastwood once memorably said, 
“A man’s got to know his limitations” (as 
do women!). If you are going to thrive as 
a good coverage lawyer, you need to know 
when to say “no” to a new claim that you 
have no business handling.

The particular problem here is choice of 
laws. One of the peculiarities of insurance 
work is that the law governing the issue of 
liability in the lawsuit giving rise to the cov-
erage dispute may be different from that gov-
erning the availability of insurance coverage 
for these claims. For instance, a defamation 
action in Massachusetts against a Califor-

nia insured will typically be governed by 
Massachusetts law, whereas the availabil-
ity of coverage will typically be subject to 
California law.

Choice of laws is one of the more ar-
cane courses taught in law school, and its 
jurisprudence has not grown clearer over 
the decades. It is certainly understand-
able, therefore, that clients often send me 

coverage assignments arising out of Mas-
sachusetts litigation in the belief that Mas-
sachusetts law will govern whether they have 
a duty to defend or indemnify their insured 
in such cases. While that is often the case, it 
is also often the case that the law of differ-
ent jurisdictions governs the interpretation 
of the availability of insurance coverage even 
when Massachusetts law will control with 
respect to the tort liability of the insured.

The upshot is that you may be asked to give 
advice about the law of states outside of your 
ordinary practice area. This problem has 
been exacerbated by the recent trend among 
insurers to centralize their coverage work 
among national or regional counsel, which 
may result in lawyers being asked to analyze 
legal issues arising under the law of jurisdic-
tions that are outside of their comfort zone.

While all of us are capable of developing 
a basic understanding of the law of a par-
ticular jurisdiction, many states have stat-
utes, regulations, or idiosyncratic common 
law rules that might not be apparent to an 
out-of-state practitioner. Is it likely, for 
instance, that a lawyer in California would 
be aware that section 3420(d) of the New 
York Insurance Code estops an insurer 
from disputing indemnity if a claim was 
not denied within 30 days, or similarly, 
if that denial letter was not copied to the 
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third-party claimant’s lawyer? Similarly, 
is a Florida lawyer likely to be aware of 
the requirements of New Hampshire and 
Rhode Island that reservation of rights 
letters contain regulatory language con-
cerning rights of appeal to state insurance 
regulators? Or would a New Hampshire 
lawyer understand that Illinois creates a 
safe harbor from estoppel if an insurer files 

a declaratory judgment action even if it has 
wrongly failed to defend?

If it is apparent from a coverage assign-
ment that your client assumes that the law of 
your state will govern and has sent the case 
to you for that reason, it is important that 
you alert the insurer at the outset that the 
law of another state may apply. Under the 
circumstances, the insurer may well wish to 
transfer the case to a skilled coverage law-
yer in the jurisdiction whose law actually 
applies. Or the insurer may accept your as-
surances that you are familiar with the law 
of that other state. No good will come, how-
ever, from an opinion that betrays a lack of 
familiarity with the ever-changing tapestry 
of insurance law and regulation in the sev-
eral states, especially if your opinion is later 
disclosed and scrutinized as part of an “ad-
vice of counsel” defense to bad-faith claims. 
Your relationship with an insurance client 
will not endure long or prosper if you make 
a career out of venturing opinions concern-
ing jurisdictions with which you are not fa-
miliar and that may require unusually large 
amounts of legal research to familiarize 
yourself with the law that does apply.

Tip No. 4: Get the Entire File!
It is impossible to give useful coverage ad-
vice without having both the entire insur-

ance policy and the insurer’s claim activity 
notes. As in Tip No. 1, the claims adjuster 
may hope to limit the scope (and cost) of 
your assignment by directing your focus to a 
specific policy term. Unfortunately, the con-
struction of an insurance policy often flows 
from the confluence of multiple different 
terms and provisions that are related to (or 
may contradict) the term in question. Also, 
the insurer’s past actions in responding to 
the insured’s tender may complicate your 
analysis insofar as reservations of rights let-
ter or claims decisions may impede the abil-
ity to raise certain coverage defenses.

Stand your ground. To render effec-
tive coverage advice, you must have the 
entire insurance policy and the file notes. 
(On the other hand, you are unlikely also 
to need the underwriting file unless there 
are issues of misrepresentation or reforma-
tion claims.)

Also, make sure that you have all of the 
relevant policies. An insurer may send 
you the current policy in a construction- 
defect or environmental liability claim 
even though the underlying allegations of 
injury date back to earlier policy terms as 
well. If you need the earlier policies, make 
sure that you have them before proceed-
ing further.

Tip No. 5: A Lengthy Opinion Is 
Not Necessarily a Bad Thing
There was an old joke during the Eisen-
hower administration that memos to the 
president should not exceed two pages 
because the president’s lips got tired read-
ing anything longer. The same is sometimes 
true of the painfully long and turgid reports 
that coverage lawyers often generate.

And yet, there is much to be said for a 
comprehensive coverage opinion, however 
lengthy. Although clients would doubtless 
often prefer the “Cliff Notes” version of 
your analysis, there are at least three rea-
sons why your client should prefer a fully 
developed coverage opinion that recites the 
operative allegations in the underling com-
plaint and each of the policy provisions that 
bear on the availability of coverage.

First, the insurer’s next step after receiv-
ing your coverage opinion will typically 
be to either defend under a reservation of 
rights or to deny coverage. Insofar as cov-
erage counsel is asked to ghost write such 
letters, a fully developed coverage opinion 

can easily be converted into a formal reser-
vation of rights or denial letter if your cov-
erage letter already contains the operative 
facts and relevant policy provisions. All 
that is needed to convert a coverage opin-
ion into a reservation of rights or denial let-
ter is to delete the analysis section and set 
forth conclusions reflecting that analysis.

Second, months or even years may 
elapse between the issuance of your opin-
ion and the commencement of coverage 
litigation that you may be asked to defend. 
Under the circumstances, your recollection 
of the facts and key documents is unlikely 
to be as sharp as it was at the time. Indeed, 
you will likely have forgotten many of the 
key facts in the case as well as the process 
by which you reached certain legal conclu-
sions. A fully developed coverage opinion 
provides a memorialization of those facts 
and provisions in your analysis of them 
that will facilitate review. A detailed state-
ment of these facts and your analysis will 
avoid the necessity of reinventing the wheel 
(which your client will likely not want to 
pay for).

Finally, most insurance disputes are 
resolved through motion practice. A 
detailed statement of the facts and the 
relevant legal precedents is an essential 
building block for a motion to dismiss or 
summary judgment.

Tip No. 6: Avoid Legalese
Much of good legal writing relies on tell-
ing stories. Rather than simply summariz-
ing the holdings in the key precedents that 
you are citing, include some of the facts 
that clearly persuaded those courts to reach 
those legal conclusions.

Please also avoid the compulsion to jus-
tify your legal education by employing 
Latin (what does “in haec verba” mean, 
anyway?) or overly formal legal references. 
The goal of good writing is to persuade and 
entertain, not to annoy the reader.

Please also delete string citations from 
your drafts. A lengthy recitation of cases 
may sometimes impress a judge with the 
weight of authority supporting your posi-
tion, (though, more often, this is not so), 
but string cites are rarely useful in the con-
tent of a coverage opinion. Focus instead 
on the key cases and facts that most clearly 
support the propositions that you are seek-
ing to advance.
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Tip No. 7: Start with the Facts
There is a chicken-and-egg problem with 
coverage analysis. Should you begin with 
the factual record or first read the relevant 
insurance policy or policies?

Always start with the facts. Without 
understanding the factual context in which 
the dispute arises, you will not be able to 
identify the particular exclusions or policy 
provisions that are relevant to the dispute. 
It is far more efficient, therefore, to begin 
by carefully reviewing the allegations in 
the underlying complaint and other rele-
vant documents or facts provided by the 
insurer before reading the policy.

My own practice, however, is then to 
go back to the facts after I have familiar-
ized myself with the coverage landscape. 
Having now gained an appreciation of the 
factual allegations and policy provisions 
that frame the coverage dispute that you 
are being asked to analyze, go back to the 
underlying complaint and other opera-
tive claim documents and carefully scru-
tinize the specific allegations that are most 
important to the coverage issues that you 
have identified. With the relevant cover-
age issues in mind, it is easier to focus on 
particular allegations or documents upon 
which those coverage defenses will suc-
ceed or fail.

Tip No. 8: A Formal Structure 
Is Not a Bad Thing
There is a pervasive myth that a formal 
structure for writing will “cramp your 
style.” Nothing could be further from the 
truth. From Bach to Bartok, some of the 
greatest musical composers have achieved 
sublime effects by using formal structures 
to ground and organize creative product.

For the past 37 years, every coverage 
opinion that I have ever written has fol-
lowed the same basic structure: (1) factual 
background; (2)  description of coverage; 
(3) coverage analysis; and (4) conclusions 
and recommendations for further hand-
ling. Depending on the length or com-
plexity of the project, I may also add 
an “executive summary” at the start of 
the report.

Far from creating a confining structure 
for coverage analysis, having a structured 
format for analyzing insurance coverage 
disputes helps you to organize your mate-
rial and frees you to be creative and to work 

within this structure much as a classical 
composer may improvise within the famil-
iar forms of a symphony or concerto.

Tip No. 9: Be Efficient
There is no reason to reinvent the wheel. 
As diverse as insurance law may be, there 
are only a finite number of issues that you 
will ever encounter, and many will recur 
over and over in your career (e.g., duty to 
defend, defining an “occurrence,” choice-
of-law rules).

In this digital age, there is no excuse 
for not keeping electronic files organized 
by topic so that you can replicate earlier 
research when these issues recur in future 
assignments. At the same time, be care-
ful about simply duplicating the product 
of earlier legal research. Insurance law is 
a moving target for which the rules may 
change as the result of new cases, regula-
tions, or statutes since your last case.

Tremendous efficiency can also be 
achieved by maintaining electric folders of 
standard policy forms and provisions. You 
and your assistant and associates will be 
spared the joy of retyping the commercial 
general liability (CGL) insuring agreement 
or the list of offenses for “advertising or 
personal injury” if you have readily avail-
able to you digital copies of the standard 
CGL forms over the years. But be sure that 
you have the right edition!

Tip No. 10: Don’t Jump to Conclusions
A lawyer often starts with preconceptions 
about whether a claim is covered. Some of 
this may come from your initial conversa-
tions and communications with your cli-
ent. Bias may also arise from similar cases 
that you have handled in the past.

As understandable as such preconcep-
tions and bias may be, they are poisonous 
to an objective coverage analysis. A good 
coverage analyst must enter a project with 
an open mind and resist making judgments 
about coverage until the end of the opin-
ion. Neither legal analysis nor your writing 
should be undertaken to support a pre- 
conceived conclusion. Your writing does 
not flow from pre- conceived conclusions 
about whether there is coverage. Rather, 
your final conclusions and recommenda-
tions flow naturally from the process of 
working through the facts and analyzing 

them in the context of the operative pol-
icy provisions and relevant jurisprudence.

Conclusion
Over time, good lawyers will find a style 
with which they are comfortable and that 
will effectively convey their advice and 
analysis to insurance clients. Meanwhile, 
it is hoped that these tips will speed our 
colleagues on their way along this some-
times difficult but always rewarding legal 
path. 


