
Arbitration clause enforceable, survives expiration of contract
Assisted living facility prevails at 1st Circuit
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The above Rhode Island assisted living facility is being sued for allegedly
failing to properly administer a patient’s medication.

An arbitration clause survived the purported expiration of its underlying contract and will govern the resolution of
claims brought by two plaintiffs against an assisted living facility for allegedly failing to properly administer a
patient’s medication, according to a three-judge panel of the 1st U.S. Circuit Court of Appeals.

Writing for the panel, Judge O. Rogeriee Thompson noted that unless otherwise provided, an arbitration provision is
severable from the remainder of its contract, and to avoid arbitration a party “must ordinarily make a targeted,
‘independent challenge’ to the arbitration clause itself.”

She also described the outcome as one of “commercial custom” — that the court will presume an arbitration clause
survives its underlying contract.

“When two parties commit to arbitrate disputes arising under a contract, they ordinarily mean to bind each other to
arbitrate such disputes even if the grievant doesn’t complain after the contract expires,” Thompson explained.

The panel concluded that the assisted living residency agreement between plaintiffs Joan McKenna and Kara Biller
and defendant Brookdale Greenwich Bay did not demonstrate the parties’ intent to have an arbitrator decide issues
of arbitrability, as it “could reasonably be interpreted to cover only controversies over the underlying residency
agreement and the circumstances of McKenna’s stay at Brookdale but not disputes over the arbitration provision
itself.”

It therefore fell to the court to interpret the clause, and the issue of whether the underlying residency contract
actually expired would be for an arbitrator to decide, the panel found.

The 35-page decision is Biller, et al. v. S-H Opco Greenwich Bay Manor, LLC, et al., Lawyers Weekly No. 01-126-20.
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Representing defendant Brookdale was Boston attorney Joseph M. Desmond, who said the decision on the
continuation of the arbitration clause, while not new, illustrates an important element of arbitration law.

“Even assuming the contract was terminated, it doesn’t ‘save’ a plaintiff from arbitration,” he said. “The arbitration
provision survives and will apply if the claim accrued when the contract was in existence.”

According to Desmond, the key takeaway from the holding surrounded the court’s conclusion that the contract did
not “clearly and unmistakably” delegate issues concerning the enforceability of the arbitration provision itself.

“Even assuming the contract was terminated, it doesn’t ‘save’ a plaintiff from

arbitration. The arbitration provision survives and will apply if the claim accrued

when the contract was in existence.”

— Joseph M. Desmond, Boston

“In terms of drafting, according to this court we need to clarify with even more specificity that the intent is to
delegate gateway issues with respect to the arbitration clause itself to the arbitrator,” Desmond said.

The attorney for the plaintiffs, Anthony R. Leone II of Warwick, Rhode Island, said the McKenna family brought the
case to hold Brookdale accountable for its actions.

“Forced arbitration remains a rigged system that favors corporations and insurance companies,” Leone said. “It
deprives individuals and small businesses of their day in court and disproportionately harms those who can only
seek justice in the civil courts. I encourage lawyers who confront these provisions in long-term care and other
consumer contracts to continue challenging their validity.”

One avenue to mount such a challenge may lie in an unconscionability argument, he added, even though the court
was not persuaded by that contention in the case at hand.

Other attorneys with experience representing plaintiffs in lawsuits against nursing homes and assisted living facilities
echoed those sentiments.

Though he acknowledged that the court followed settled precedent, North Andover lawyer Robert E. Curtis Jr. went
so far as to say he thought the 1st Circuit got it wrong when it left it to the arbitrator to decide when the residency
agreement ended.

“It seems to me the duration of the agreement is a dimension of arbitrability,” Curtis said.

Curtis encouraged plaintiffs’ attorneys to continue to press the issue, but given that the 1st Circuit appears to be
disinclined to revisit the matter, leaving plaintiffs fighting uphill battles to stay out of arbitration, Congress may have
to get involved, he said.

In the current environment, facilities’ substandard care “never comes to light,” he said.

There has, however, been a recent small “step in the right direction,” in the form of new federal regulations
prohibiting nursing homes from requiring residents to sign an arbitration agreement as a condition for admission,
Curtis noted.

But North Reading lawyer David J. Hoey said the trend over the last four or five years has very much been in the
direction of courts salvaging the enforceability of arbitration clauses, if at all possible.

“It’s seen as a way to clear the docket,” Hoey said.

He said that 90 percent of arbitrators are former judges. Finding arbitration clauses to be enforceable “keeps
everyone in business,” he said.



“My personal belief is that it’s a form of tort reform,” Hoey said.

In getting to the result of salvaging the arbitration clause in Biller, the 1st Circuit embraced something of a
contradiction, Hoey added. On the one hand, the court spoke of the need to stay within the four corners of the
agreement. But if that were true, the agreement would have an expiration date; instead, the duration of the
arbitration clause was, in effect, extended indefinitely, he said.

In addition to “how unfair and one-sided arbitration is,” Hoey said, the other issue courts seldom meet head on is
the degree to which a party challenging an arbitration clause in a nursing home contract is entitled to have a jury
assess that challenge.

In a current state court appeal, Hoey is arguing that, when a party raises a legal defense to a motion to compel
arbitration, that party is entitled to a jury trial upon request.

Assisted living contract

When McKenna moved into Brookdale Greenwich Bay in March 2016, she was presented with a “residency
agreement” that set out a payment schedule and the services she would receive during her stay at the assisted
living facility. Among its provisions, the contract said it would continue indefinitely, but that either party could
terminate if McKenna “must be relocated due to [her] health.”

The agreement also contained an arbitration clause for any “claims or controversies arising out of, or in any way
relating to, this agreement.”

McKenna’s daughter and attorney-in-fact, Biller, signed on her mother’s behalf.

A few months later, Brookdale agreed to begin administering McKenna’s methimazole, a thyroid medication. In July
2017, McKenna was transferred from Brookdale’s assisted living unit to the facility’s memory care unit, a locked ward
for patients with dementia. Soon thereafter, she was admitted to a hospital, where she and her family learned that
she had not been taking the methimazole.

McKenna and Biller sued Brookdale in Rhode Island state court in 2019, alleging that McKenna suffered health
complications as a result of Brookdale’s failure to properly dispense her meds for more than a year.

Brookdale removed the suit to federal court based on diversity jurisdiction and moved to compel arbitration, arguing
that the plaintiffs’ state law tort and contract claims were within the scope of the residency contract’s arbitration
clause.

Hoping to keep the case in court, the plaintiffs countered that the clause was no longer in effect. In their estimation,
McKenna’s move to the memory care unit was a “relocation” terminating the residency agreement; they further
maintained that the “forced arbitration provision” was unconscionable.

Brookdale contended that the parties had agreed to have an arbitrator decide threshold disputes of arbitrability. But
in its view, even if a court were to adjudicate such matters, it should conclude that the arbitration clause remained
in effect because the contract’s termination terms had not been triggered by McKenna’s receipt of “different services
over time at the same facility” throughout her stay. Furthermore, it challenged the notion that the arbitration clause
expired, even if the residency agreement did.

A District Court judge sided with the plaintiffs and denied the motion to compel, concluding there was not an
enforceable agreement containing an arbitration clause because it terminated when McKenna was moved to the
memory unit from the assisted living unit where she previously had been.

Post-expiration arbitration

The 1st Circuit reversed and ordered the claims to arbitration.

Thompson wrote that there was no “clear and unmistakable” intent that the parties agreed to have an arbitrator
decide “gateway questions of arbitrability.”

She emphasized that the court has demanded specific language to “support the inference of an intention to arbitrate
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arbitrability” and that a “typical, broad arbitration clause” like the one before it “doesn’t pass the test.”

Thus, it was the court’s job to determine whether the clause gave the
arbitrator the duty to decide when the residency agreement ended,
and on that question the panel found in the affirmative.

Thompson called out language giving the arbitrator the power to
decide all “disputes regarding interpretation” of the residency
agreement, which she said fits the parties’ dispute over the contract’s
termination “to a T.”

“[S]omeone needs to decide what the word ‘relocate’ means in the
residency agreement,” she wrote. “As the arbitration clause makes
clear, interpretive disputes like that must go to the arbitrator.”

The panel flatly refuted the plaintiffs’ contention that the court must
decide when the residency agreement terminated because, as their
theory went, if the underlying contract expired then the arbitration
clause lapsed along with it, making it impossible for the court to send
disputes to the arbitrator.

“Even if the rest of the parties’ contractual rights and obligations ended (whether based on a general termination
clause or a rightful rescission), that would not mean their duties to arbitrate their contract-related disputes ended,
too,” Thompson wrote. “[W]e have compelled parties to a broad arbitration agreement to arbitrate post-expiration
disputes that have their ‘real source’ in the underlying contract unless ‘post-expiration arbitration of the issue was
negated expressly or by clear implication.’”

As for the plaintiffs’ alternative arguments, the panel ruled that Biller and McKenna had not shown that the
arbitration clause’s cost-sharing agreement was unconscionable.

It observed that while the Rhode Island Supreme Court has not spoken directly to the unconscionability of cost-
sharing, most state courts have required parties asserting that arbitration would be too expensive to demonstrate
the financial burden it is likely to cause.

“Biller and McKenna point to no evidence of their financial condition or of the potential costs of arbitrating their
dispute with Brookdale,” Thompson wrote. “Nor do they give us any reason to think that the courts of Rhode Island
— which give arbitration a ‘favored status’ — would adopt a rule that fee splitting is always unconscionable in cases
like this one.”

RELATED JUDICIAL PROFILES

Thompson, O. Rogeriee

LAWYERS WEEKLY NO. 01-126-20

Massachusetts Lawyers Weekly

Arbitration – Expiration – Residency agreement

Issue: JUNE 29 2020 ISSUEJUNE 29 2020 ISSUE

YOU MIGHT ALSO LIKE

https://masslawyersweekly.com/2020/06/09/arbitration-expiration-residency-agreement/
https://masslawyersweekly.com/2020/06/25/tourist-settles-acoustic-trauma-suit-against-artillery-troupe/
https://masslawyersweekly.com/issues/june-29-2020-issue/
https://masslawyersweekly.com/judicial-profiles/?p=666
https://masslawyersweekly.com/?p=247492
https://masslawyersweekly.com/2020/06/25/1st-circuit-pi-plaintiffs-expert-improperly-excluded/
https://masslawyersweekly.com/2020/06/25/early-returns-on-boston-firms-virtual-summer-associate-program-positive/


1st Circuit: PI
plaintiff’s expert
improperly excluded
" June 25, 2020

" June 25, 2020 Early returns on
Boston firm’s virtual
summer associate
program positive
" June 25, 2020

Copyright © 2020 Massachusetts Lawyers Weekly 
40 Court Street, 5th Floor, 
Boston, MA 02108 
(617) 451-7300

https://masslawyersweekly.com/2020/06/25/1st-circuit-pi-plaintiffs-expert-improperly-excluded/
https://masslawyersweekly.com/2020/06/25/early-returns-on-boston-firms-virtual-summer-associate-program-positive/
tel:(877)%20615-9536
http://bridgetowermedia.com/

