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Appeals Court Says Insurer Can Settle Without
Doc's Consent
Law360, New York (December 12, 2017, 7:38 PM EST) -- A Massachusetts state appellate court declined
on Tuesday to revive a doctor’s claims against the insurance company she accused of settling an
underlying medical malpractice suit for $3.75 million without her consent.

The court ruled that Proselect Insurance Co. was acting within the terms of its contract when it settled
claims that Dr. Ellen Johnson missed a stroke diagnosis after the jury in the underlying case, which took
place in New Hampshire, returned a $5 million verdict against her, noting that the reduced amount was
within Johnson’s $4 million coverage cap.

“While Johnson correctly asserts that New Hampshire recognizes an implied covenant of good faith and
fair dealing in all contracts, including insurance policies, it has not recognized a breach of the implied
covenant where a party merely exercises a right expressly granted under an enforceable contract,” the
decision said.

Johnson originally sued Proselect in state court in Massachusetts, where she lives and where Proselect is
headquartered, after the settlement in the New Hampshire case went through, saying that even though
she was not personally liable for the amount, her reputation had been harmed by settling.

The trial court judge granted summary judgment to Proselect on all three of Johnson’s claims, but Johnson
opted to appeal only her negligence and breach of contract claims, according to the decision. The third
claim alleged negligence before the verdict, and was cut by the trial judge for lack of expert testimony,
the decision said.

The appellate court ruled that Johnson’s negligence claim failed because the settlement did not expose
her to any personal liability. In fact, the court noted, the settlement shielded Johnson from the personal
liability she would have faced if the $5 million verdict had stood.

“Because the settlement extinguished Johnson's personal liability for the amount of damages in excess of
the policy limits, the motion judge concluded that the defendant fulfilled its duty of reasonable care,” the
appellate court said, adding that it agreed with this reasoning.

The court also agreed that Proselect could not have breached its contract with Johnson because the
contract specifically authorized it to make post-verdict deals without her consent.

Counsel for both parties did not respond Tuesday to a request for comment.



Johnson is represented by David J. Gallagher and Michael P. Murphy of Regnante, Sterio & Osborne LLP.

Proselect is represented by Tory A. Weigand, Peter C. Knight and William N. Smart of Morrison Mahoney
LLP.

The case is Ellen Johnson v. Proselect Insurance Company et al., case number 17-P-109, in the
Commonwealth of Massachusetts Appeals Court.

--Editing by Marygrace Murphy.
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