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STATUTE OF LIMITATIONS CASES 

 
 

Behroozi v. Kirshenbaum, 128 A.3d 869 

Supreme Court of Rhode Island 

January 12, 2016 
 

FACTS: Lawyer represented Client in post-judgment divorce proceedings in Family Court to 

recover alimony arrearages.  In the malpractice case, Client alleged that Lawyer made a number 

of misrepresentations to the Family Court in connection with her ex-husband’s income and amount 

of alimony he owed to her.  Lawyer withdrew from the representation in June of 2009.  Client filed 

her malpractice action on April 12, 2012.   

 

PROCEDURAL POSTURE: Lawyer moved for summary judgment arguing that the claims were 

barred by the statute of limitations and that Client had not demonstrated that the discovery rule 

should toll the limitations period.  The court granted summary judgment. 

 

ISSUE: Whether the discovery rule and / or the continuing representation doctrine tolled Rhode 

Island’s three-year statute of limitations. 

 

HOLDING:  The Rhode Island Supreme Court held that the malpractice claim was barred by the 

three-year statute of limitations.  The Court determined that the discovery rule, which required that 

the client be aware of facts that would place a reasonable person on notice that a potential claim 

existed, did not save Client’s claims because, during the representation, Client continuously 

questioned the attorney about the adequacy of his representation, including the attorney’s 

calculation of alimony due the client.  According to the Court, that questioning established that 

Client “was clearly aware of facts that would lead her to believe that she had a potential malpractice 

claim.”  The Court noted that Rhode Island had not adopted the continuing representation doctrine 

but refused to consider the continuing representation doctrine because Client did not present it to 

the hearing justice. 

 

OTHER RULINGS OF NOTE: The Court also held that Client’s claims failed because she failed 

to offer an expert.  The Court held that, although expert testimony is not required in a malpractice 

case where the malpractice is so obvious that a trier of fact can resolve the issue as a matter of 

common knowledge, expert testimony is required to establish the standard of care in the family 

law context.  

 

 

Stokes-Craven Holding Corp. v. Robinson, et al., 416 S.C. 517; 787 S.E.2d 485 

Supreme Court of South Carolina 

May 25, 2016 
 

FACTS:  Client brought a legal malpractice claim against its former trial counsel alleging 

negligence and breach of fiduciary duty during the course of a trial that resulted in an adverse 

verdict.  Specifically, Client alleged that counsel failed to adequately (i) investigate the facts; (ii) 
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propound discovery; (iii) depose witnesses; (iv) investigate expert witnesses; and (v) otherwise 

effectively conduct the trial.  After the adverse jury verdict entered, the parties filed cross appeals, 

and Client’s trial counsel was listed as counsel of record on the appellate pleadings.  A majority 

of the Court affirmed the jury’s verdict and issued a remittitur.  Client then filed its malpractice 

case.  

 

PROCEDURAL POSTURE: The trial court granted counsel’s motions for summary judgment 

on the ground that the legal malpractice claim was barred by the statute of limitations because 

Client knew or should have known it had a malpractice claim as of the date of the verdict rather 

than after the appellate process concluded.  The trial court also held that the doctrines of equitable 

estoppel and equitable tolling did not apply because counsel did not do anything to mislead the 

client or engage in any conduct to prevent Client from filing a malpractice action and Client failed 

to present evidence of an “extraordinary event” beyond its control that prevented it from timely 

filing its malpractice action. 

 

ISSUE: On appeal, Client asked the Supreme Court to overrule Epstein v. Brown, 363 S.C. 372 

(2005), in which the Supreme Court had held that the statute of limitations on a legal malpractice 

matter involving a jury verdict began to run, at the latest, on the date of the jury’s verdict.   

 

HOLDING:  The Court reversed Epstein and held that, in a legal malpractice case stemming from 

a trial, there is no legally cognizable cause of action for an attorney’s alleged malpractice  until the 

appeal is resolved against the client.   

 

REASONING: The Court declined to adopt the continuous representation rule, stating that its 

application may be “problematic” in “factual scenarios where it is unclear exactly at what point 

trial counsel ends its representation.”  Rather, the Court examined the attorney-client relationship 

and public policy, noting that, if a client were required to file a legal malpractice case while the 

client was still represented by counsel during an appeal, the attorney-client relationship would be 

compromised, and there would be simultaneous lawsuits advocating conflicting positions.  The 

Court also reasoned that, while a matter is on appeal, the lower court is divested of jurisdiction 

over all matters affected by the appeal, which necessarily would include a legal malpractice action 

that is based on the outcome of the appealed verdict. 

 

 

Chenore v. Plantz, 56 N.E.3d 123  

Court of Appeals of Indiana 

June 28, 2016  

 
FACTS: Lawyer represented Client in a civil action and obtained a judgment against the 

defendant.  The defendant later filed for bankruptcy, and Lawyer assured Client that he would 

“appear at the Bankruptcy Court.”  Lawyer did not appear at the Bankruptcy Court and did not file 

a proof of claim.  Defendant obtained a bankruptcy discharge, and although defendant paid 100% 

of the claims filed, because Lawyer had not filed a proof of claim, Client received nothing, and 

her judgment against defendant was discharged.  Client filed suit against Lawyer within two years 

of learning of the bankruptcy discharge. 
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PROCEDURAL POSTURE: Lawyer filed a motion to dismiss the complaint based on the statute 

of limitations, and the trial court allowed the motion.   

 

ISSUE: Whether allegations in the Complaint that Lawyer told the Client that he represented 

Client in the Bankruptcy Court would be sufficient to toll the statute of limitations. 

 

HOLDING: Court held that Complaint asserted facts in avoidance of the statute of limitations 

because the assertion that Lawyer had made misrepresentations about his role in the Bankruptcy 

proceeding created a factual issue regarding the application of the discovery rule. 

 

 

Frederick v. Wallerich, 2016 WL 4068931 

Court of Appeals of Minnesota 

August 1, 2016 

 
FACTS: Lawyer was retained to prepare an antenuptial agreement but failed to obtain the requisite 

witnesses making the agreement legally invalid.  The couple married in 2006.  Over the next five 

years, the attorney continued to advise and represent Client, drafting many documents, including 

a will, a consent and waiver by Client’s spouse acknowledging the enforceability of the antenuptial 

agreement, and two codicils to Client’s will.   Lawyer and Client learned that the antenuptial 

agreement was invalid during the couple’s divorce in 2013.  Client then filed a legal malpractice 

claim in 2015. 

 

PROCEDURAL POSTURE: Lawyer filed a motion for judgment on the pleadings based on the 

statute of limitations, which was allowed. 

 

ISSUE: Whether Lawyer’s continued representation of Client after the marriage tolled the six-

year statute of limitations. 

 

HOLDING: Judgment on the pleadings was affirmed.  The Court of Appeals held that Client’s 

claim was time barred because the cause of action accrued as of the date of the marriage, when the 

client lost the protections the antenuptial agreement was intended to confer.  The Court applied the 

“damage accrual rule” in Minnesota, which states that a cause of action accrues when any 

compensable damage has occurred as a result of the malpractice.  The Court rejected the client’s 

claim that the attorneys’ subsequent preparation of estate planning documents extended the 

limitations period, stating that the subsequent representation did not worsen the client’s losses or 

constitute distinct instances of negligence.   

 

OTHER RULINGS OF NOTE: The Court of Appeals disposed of Client’s claims for breach of 

fiduciary duty and negligent misrepresentation holding that they were “within the penumbra of his 

legal malpractice action” and “alternate forms of pleading of a legal malpractice claim.”  The Court 

of Appeals also rejected Client’s claim that he was entitled to equitably toll the statute of 

limitations because Client did not allege “an affirmative act to conceal the potential cause of action 

or spoke a statement known to be false.” 
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Seed Co., Ltd., et al. v. Westerman, 832 F.3d 325 

U.S. Court of Appeals, District of Columbia Circuit 

August 12, 2016 

 
FACTS: Clients alleged that their attorneys (Firm A) had been negligent in submitting inadequate 

filings for a patent application which allowed a different patent applicant to secure the patent.  On 

October 1, 2003, while the appeal of the patent application was pending, Firm A split into two 

separate law firms.  The primary attorneys who handled the patent application formed Firm B.  

Firm B continued to represent the clients, including throughout the appeal of the patent application.  

The other attorneys who split from Firm A formed Firm C which, after the split, did not perform 

legal services for the clients related to the patent application.  After Clients’ patent application was 

denied, Clients filed a malpractice claim against both Firms B and C.  Even though suit was filed 

on February 28, 2008, both Firms previously had entered tolling agreements with the clients which 

essentially established the filing date of their action as May 3, 2007 as to Firm B and May 10, 2007 

as to Firm C.  Both Firms moved for summary judgment on the grounds that Clients’ claim had 

not been brought within the District of Columbia’s three-year statute of limitations and that they 

had not been negligent as a matter of law.  

 

PROCEDURAL POSTURE: Firms B and C moved for summary judgment after discovery on 

the merits and on the statute of limitations.  Relying on the continuous representation doctrine, the 

District Court held that the statute of limitations was tolled, and the claims against both Firms were 

timely brought.  But, the court granted summary judgment on the merits by applying the 

judgmental immunity doctrine under which “an informed professional judgment made with 

reasonable care and skill cannot be the basis of a legal malpractice claim.”  Having found that 

Clients’ action was timely, the District Court did not reach a subsidiary issue which was whether 

Client’s reliance of Firm C’s alleged erroneous advice regarding the accrual date of statute of 

limitations caused their case against Firm B to be untimely.   

 

ISSUE: Whether the continuous representation doctrine tolled the statute of limitations against 

both firms. 

 

HOLDING:  The Court held that with respect to Firm B, which had continued to represent Clients 

during the Federal Circuit appeal on the patent issue, the continuous representation doctrine tolled 

the statute of limitations.  The Court clarified that the doctrine applies when the same lawyers 

handled the appeal in the same matter which gave rise to the claim of malpractice. However, the 

Court held that the doctrine did not toll the statute of limitations with regard to Firm C, stating: 

“We join other courts in holding that the continuous-representation rule does not toll the statute of 

limitations on a claim against a firm after the attorney providing the representation leaves the firm 

and takes the client’s business with her.”   

 

OTHER RULINGS OF NOTE: Because the Court found that claims against Firm C were barred 

by the statute of limitations, Client’s contingent claims against Firm C, that it had provided 

erroneous advice regarding the statute of limitations, were reinstated and remanded.  The Court 

also reversed the summary judgment in favor of Firm B on the merits.  Although the District of 

Columbia applies the judgmental-immunity doctrine, “under which an informed professional 
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judgment made with reasonable care and skill cannot be the basis of a legal malpractice claim,” 

the Court held that there were genuine issues of material fact on whether the doctrine applied.   

 

 

Archer v. Creel, 2016 WL 4767669 

Court of Appeals of Mississippi 

September 13, 2016 
 

FACTS: Client’s sister hired Lawyer to represent incarcerated brother with post-conviction 

proceedings.  Lawyer subcontracted the preparation of the judgment notwithstanding the verdict 

to another lawyer.  Sister fired Lawyer and filed a complaint with the Mississippi Bar Association.  

After the Bar finished its investigation, Sister filed a complaint against the Lawyer.  To avoid the 

statute of limitations, Sister argued that the pending bar complaint was akin to an agency action 

which precluded a civil suit against the Lawyer until that remedy was exhausted. 

 

PROCEDURAL POSTURE: Trial court granted Lawyer’s motion for summary judgment based 

on the statute of limitations. 

 

ISSUE: Whether the statutes of limitation for the claims against Lawyer were tolled until the 

Mississippi Bar completed its investigation into Lawyer’s conduct. 

 

HOLDING: Court held that the claims against Lawyer accrued no later than the notice of 

termination of the engagement and that the bar complaint did not toll the statute of limitations.  

The Court reasoned that the Mississippi Bar does not enjoy primary jurisdiction over malpractice 

actions or, even disciplinary actions, so its consideration of a complaint does not impact the statute 

of limitations. 

 

 

Jones v. Westbrook, 379 P.3d 963 

Supreme Court of Alaska 

September 23, 2016 
 

FACTS: Client sold his business corporation to buyer who executed a promissory note requiring 

monthly payments which was to be secured with a pledge of company stock and an interest in 

buyer’s home.  Lawyer failed to record a security interest in any of the company’s physical assets 

or on the home. Buyer had intermittent problems making his monthly payments but made 

payments of varying amounts through 2012.  In 2008, the IRS filed the first of several tax liens 

against the company.  In 2012, the IRS notified the company that it was closing the company and 

selling its assets.  Client claimed that 2012 was the “first time” he learned that the company had 

any tax problems.  Client contacted the IRS which informed Client that there was no record of any 

security interest in the company’s physical assets.  Client claims that this was the first time he 

learned that the buyer’s debt was unsecured.  In August 2012 the company was liquidated by the 

IRS.  Client sued Lawyer for malpractice, and Lawyer admitted he did not have malpractice 

insurance. 
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PROCEDURAL POSTURE: Trial court granted Lawyer’s summary judgment motion holding 

that the claims were barred by the statute of limitations.  Trial court reasoned that the date of injury 

was the date Client signed the sale documents and that, although the discovery rule was tolled, it 

was tolled only until the first missed payment because at that time “a prudent businessman . . . 

would have re-read the terms of the transaction to assure the assets were secured.” 

 

ISSUE:  Whether the cause of action accrued when Client signed the sale documents or when the 

IRS asserted a lien that led to dissolution. 

 

HOLDING: The Court reversed and held that Client “did not suffer any appreciable injury at the 

time the sale documents were signed in 2004.”  Although Client received a contract that was less 

than he expected it to be “since it failed to give him a security interest in the corporation’s physical 

assets” the Court held that, “as long as the buyer substantially abided by his contractual obligations, 

[Client] had no reason to execute on a security interest and therefore suffered no actual injury from 

being unable to do so.” 

 

 

Gotek Energy, Inc. v. Socal IP Law Group, LLP, 3 Cal. App. 5th 1240 

Court of Appeals of California, Second District, Division Six 

October 12, 2016 
 

FACTS: Client’s patent counsel admittedly failed to file patent application on time to obtain patent 

rights in certain foreign countries.  Client retained another law firm to investigate whether patent 

counsel’s actions constituted legal malpractice.  On November 5, 2012, patent counsel received a 

claim letter requesting that it tender the Client’s malpractice claim to its insurance carrier.  On 

November 7, 2012, patent counsel informed Client that it must withdraw from representing the 

client, that the attorney-client relationship was “terminated forthwith,” and requested that Client 

inform it where to send Client’s files.  On November 8, 2012, Client identified successor patent 

counsel and stated “[Client] sincerely appreciates the services provided by [patent counsel].  "On 

November 15, 2012, patent counsel emailed Client stating “[p]ursuant to your request, this will 

confirm that we have terminated the attorney client relationship with you. . . [and] are transferring 

your files to successor counsel.”  Client’s files were transferred that day.  Client brought a legal 

malpractice action against patent counsel on November 14, 2013.   

 

PROCEDURAL POSTURE: Patent counsel obtained summary judgment based on the one-year 

statute of limitations. 

 

ISSUE: Whether the continuous representation doctrine applied to toll the statute of limitations 

during the period that counsel was gathering and preparing to forward client files to successor 

counsel.   

 

HOLDING: Court held that the statute of limitations began to run no later than November 8, 2012, 

when Client responded to counsel’s letter telling counsel where to send its files.  Court applied the 

rule that an attorney’s representation ordinarily ends when the client discharges the attorney or 

consents to a withdrawal.  The Court held that the transfer of files was a clerical ministerial activity 

and did not constitute the provision of legal services and, thus, that the continuing representation 
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doctrine did not apply, and the allowance of summary judgment for patent counsel was 

appropriate. 

 

 

Molen v. Christian, 2017 WL 344335 

Supreme Court of Idaho 

January 24, 2017 
 

FACTS: Client was charged with lewd conduct with a minor and retained Lawyer as criminal 

defense counsel.  A guilty verdict returned on June 18, 2007, and Client was later sentenced to 

twenty years in prison. Client, proceeding pro se and later with court appointed counsel, sought 

post-conviction relief claiming ineffective assistance of Lawyer and appellate counsel.  After the 

State uncovered certain undisclosed exculpatory evidence, Client and State sought a stipulated 

resolution.  The trial court eventually granted post-conviction relief and ordered a new trial but not 

based on the undisclosed exculpatory material.  The court determined that Lawyer’s trial 

performance was objectively poor and below the standard of reasonableness.  In particular, Lawyer 

failed to consult with an expert in pediatric sexual abuse, failed to uncover certain evidence, and 

failed to request a continuance.  The criminal case was dismissed against Client on July 10, 2014.  

Client filed his legal malpractice claim on February 17, 2015. 

    

PROCEDURAL POSTURE: Trial Court granted Lawyer’s motion for summary judgment based 

on the statute of limitations while noting that Idaho had no substantive case law addressing when 

a cause of action for criminal legal malpractice accrues or whether actual innocence is an element 

of a criminal legal malpractice claim. 

 

ISSUE: Whether Client’s cause of action accrued upon his initial criminal conviction or when he 

was exonerated on appeal. 

 

HOLDING: Court held that the statute of limitations for a criminal legal malpractice action does 

not begin to run until the plaintiff has been exonerated of the underlying criminal conviction.  The 

Court applied the “completed tort theory” to avoid absurd results.  The Court wanted to avoid 

requiring a convicted defendant to both file a malpractice claim and an appeal and/or post-

conviction relief proceeding at the same time.  Court also held that actual innocence is not an 

element of a criminal malpractice cause of action because such a requirement would be “contrary 

to the fundamental principle that a person is presumed innocent until proven guilty beyond a 

reasonable doubt.” 
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STANDING CASES 

 

 
Tower Homes, LLC v. Heaton, 377 P.3d 118  

Supreme Court of Nevada  

August 12, 2016 
 

FACTS: The attorneys were retained by a developer for legal guidance throughout the course of 

the developer’s project to build three 18-story condominium towers.  Investors entered into 

contracts with the developer and made earnest money deposits to reserve the condominium space, 

but the project failed and the developer entered Chapter 11 bankruptcy protection.  The investors 

were among the many creditors during the bankruptcy proceedings.  In 2008, a plan of 

reorganization was created by the bankruptcy trustee and a confirmation order was entered by the 

bankruptcy court.  The plan and the confirmation order stated that the trustee and the bankruptcy 

estate retained all legal claims.  In 2010, because the bankruptcy trustee lacked the funds to pursue 

a legal malpractice claim against the attorneys, the trustee entered into a stipulation designed to 

permit the investors to pursue in their own names their claims for the return of their earnest money 

deposits.  As a result, the bankruptcy court entered an order allowing the trustee to release to the 

investors all of the developer’s claims against any individual or entity that was liable for the loss 

of the earnest money deposits.  Pursuant to the 2010 bankruptcy court order, the purchasers filed 

a legal malpractice lawsuit in 2012 against the attorneys alleging negligence and breach of 

fiduciary duty.  The District Court was not satisfied that the purchasers had standing to pursue the 

claim under the 2010 order, but allowed the purchasers to ask the bankruptcy court for an amended 

order to remedy any potential concerns. In 2013, armed with the amended order, the purchasers 

returned to District Court to pursue their claims against the attorneys.   

 

PROCEDURAL POSTURE: The attorneys moved for summary judgment in the District Court, 

arguing that the 2013 bankruptcy stipulation and order constituted an impermissible assignment of 

a legal malpractice claim to the purchasers. The District Court granted summary judgment.   

 

ISSUE: Whether the bankruptcy order impermissibly assigned a legal malpractice case, which 

under Nevada law is generally prohibited.   

 

HOLDING: Bankruptcy trustee’s court-approved stipulation allowing creditors to pursue in their 

own names claims against debtor’s attorneys was deemed an attempt to assign the legal 

malpractice claim, which is prohibited in Nevada.  Even though the bankruptcy court’s order did 

not specifically “assign” anything, such formalistic language was not necessary to constitute an 

assignment.  The stipulation and order authorized the purchasers to prosecute a legal malpractice 

action on their own behalf and benefit in their own names, not on behalf of the estate, and therefore 

was impermissible. 
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Deep Woods Holdings, LLC v. Pryor Cashman, LLC, 145 A.D.3d 447,  

43 N.Y.S. 3d 27  

Appellate Division of the Supreme Court of New York, First Department 

December 6, 2016 
 

FACTS: The defendant law firm had represented an individual in a transaction designed for him 

to purchase $10 million in stock of a non-party bank.  However, before the closing of that 

transaction, a savings deposit insurance fund non-party entity (“deposit insurance fund”) sued the 

holder of 99% of the bank’s shares, and also obtained a restraining order to prevent any transfer of 

the shares.  Nevertheless, on June 22, 2004, the individual and the deposit insurance fund entered 

into a stipulation, pursuant to which the individual would have the right to exercise a call option 

to buy shares of stock in the bank for a specific amount, provided that the individual exercised his 

right within 45 days after the deposit insurance fund was able to deliver the shares.  The deposit 

insurance fund then delivered the shares on July 12, 2005.  However, the law firm did not exercise 

the individual’s call option until November 2, 2005, well after the 45-day limit.  The deposit 

insurance fund then refused to honor the individual’s call option. Thereafter, the law firm 

suggested to the individual that he form a corporate entity that included the bank’s chairman and 

another, and that the individual then assign the call option to the newly formed entity, which could 

then sue the deposit insurance fund to exercise the call option.  In 2007, the law firm organized the 

new corporate entity (“new entity”).  The law firm drafted the assignment from the individual and 

acted as counsel to the new entity in litigation against the deposit insurance fund.  The assignment 

did not specifically assign to the new entity any tort claims the individual might have had in 

connection with the exercise of the call option.  In the underlying federal court litigation, the new 

entity obtained a $25.3 million judgment.  However, on appeal, the United States Court of Appeals 

for the Second Circuit reversed, holding that the call option had not been exercised in a timely 

manner.  The Supreme Court denied certiorari, after which the new entity brought this action 

against the law firm, alleging, inter alia, malpractice due to the firm’s failure to exercise the call 

option in a timely manner.  

 

PROCEDURAL POSTURE:  Defendant law firm moved to dismiss on the basis of lack of 

privity.  The trial court granted the motion, holding the new entity lacked standing to sue the law 

firm because 1) the assignment the law firm had drafted did not specifically assign the individual’s 

tort claims; and 2) the malpractice alleged occurred while the individual, not the new entity, owned 

the call option. 

 

ISSUE: Whether a corporate client had standing to bring malpractice action against the law firm 

based on the “special circumstances” exception to the privity requirement. 

 

HOLDING: The Appellate Division reversed the trial court, holding that, where the law firm 

drafted the assignment at a time when it represented both the individual and the new entity, and 

where interpreting the assignment to exclude tort claims would mean that neither the individual 

nor the new entity would be able to sue the law firm for malpractice for failing to exercise the call 

option in a timely manner, the “special circumstances” exception to the privity requirement 

applied.  The Court concluded that to hold differently could insulate the law firm from liability for 

their alleged wrongdoing.  Thus, the law firm was equitably estopped from arguing that tort claims 

were not assigned to the new entity. 
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Savell v. Duddy, 147 A.3d 1179  

Supreme Court of Maine  

September 1, 2016 
 

FACTS:  A medical practice employed an Executive Officer who had no right to participate in the 

management of the company and lacked voting rights, but who held an economic interest in the 

practice.  The practice was put up for sale and the shareholders came to a tentative agreement to 

sell the practice and a related entity, which owned the practice’s real estate, to a buyer.  The 

practice hired the attorney to represent its interests in the transaction.  Prior to closing, the Officer 

began to email the attorney to request the payment of a certain amount to which he believed he 

was entitled from the sale of the practice pursuant to his economic interest.  The attorney did not 

respond.  Two days later, the Officer again emailed attorney requesting his proceeds to be placed 

in escrow, and reiterating that he had not signed personal guarantees for any of the practice’s 

outstanding debt.  Again the attorney did not respond.  Three days later, the Officer sent a third 

email, requesting that the buyer be made aware that he was making a claim upon a portion of the 

sale proceeds “as a private investor with no ownership or financial responsibility” for the 

practice.  The attorney responded noncommittally, and forwarded the Officer’s demands to the 

owners of the practice, stating that they needed to discuss the officer’s “expectation.”  One day 

before the scheduled closing, the attorney called the Officer to tell him that the purchase price had 

been reduced to an amount equivalent to the practice's outstanding liabilities, and again was 

noncommittal in response to the Officer’s demand for payments.  At the closing, the Officer, as 

CEO, signed an amended asset purchase agreement resulting in a remaining balance after liabilities 

of approximately $14,000, which was insufficient to meet the Officer’s demands.  He sued the 

attorney alleging legal malpractice and breach of fiduciary duty. 

 

PROCEDURAL POSTURE: Summary judgment entered in the attorney’s favor on the basis that 

the Officer failed to adduce prima facie evidence of an attorney-client relationship between himself 

and the Attorney.   

 

ISSUE: Whether the attorney for a medical practice owe a duty of care to the practice’s executive 

officer. 

 

HOLDING: An attorney representing a medical practice did not owe a duty of care to the medical 

practice’s executive officer.  No attorney client relationship existed because the Officer was not 

seeking legal advice in making requests or demands to the attorney that he obtain his client’s 

acknowledgement of a claim for monies owed by the client to the Officer.  The Officer simply 

sought to use the attorney to relay his conviction that certain escrowed funds were due him.  The 

Officer also was not owed a duty as a non-client because his interests were in conflict with the 

practice’s interests. 
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Baker v. Wood, Ris & Hames, P.C., 364 P.3d 872  

Supreme Court of Colorado 

January 19, 2016 
 

FACTS: Two beneficiaries alleged that they each received only 15% of an estate’s assets, while 

a third beneficiary received 70%, because legal malpractice by the testator’s attorney allowed the 

testator’s surviving wife to override the estate plan after the testator’s death.   

 

PROCEDURAL POSTURE: The testator’s attorney’s motion to dismiss was granted on the basis 

that the beneficiaries lacked standing to sue because they were not in strict privity with the 

attorney. 

 

ISSUE: Whether beneficiaries of an estate have standing to sue the testator’s attorney, whose 

alleged negligence reduced the amount of assets they received from the estate. 

 

HOLDING: Beneficiaries of an estate do not have standing to bring legal malpractice or contract 

claims against an attorney who drafted testator’s estate planning documents in Colorado, where 

the strict privity rule prevails.  The strict privity rule precludes attorney liability to non-clients 

absent fraud, malicious conduct, or negligent misrepresentation.  The strict privity rule protects 

the sanctity of the attorney-client relationship better than other rules and strikes the appropriate 

balance between important interests of clients on the one hand and non-clients claiming to be 

injured by attorney’s conduct on the other.  Specifically, the strict privity rule 1) protects the 

attorney’s duty of loyalty to the client and promotes effective advocacy by minimizing an 

attorney’s concern with potential third party negligence claims; 2) limits the occurrence of 

adversarial relationships between an attorney and third parties which, in an estate planning context, 

could give rise to a conflict of interest if an attorney should be sued for alleged deficiencies which 

existed pursuant to testator’s instructions after receiving advice of counsel; 3) limits the 

circumstances in which an attorney would be required to reveal confidences of the testator; and 4) 

protects attorneys from liability to an unforeseen and unlimited number of people.  The Court 

declined to adopt the California Test, which balances 1) the extent to which the transaction was 

intended to affect the plaintiff; 2) the foreseeability of harm to plaintiff, the degree of certainty that 

plaintiff suffered injury; 3) the closeness of connection between defendant attorney’s conduct and 

the injury; and 4) the policy of preventing future harm.  The Court also declined to adopt the 

Florida-Iowa Rule, which extends third party beneficiary theory of contract liability to allow 

petitioners to bring essentially a malpractice claim against the attorneys.  The court reasoned that 

California Test and the Florida-Iowa Rule were contrary to the policies underlying the strict privity 

rule.  Further, the beneficiaries’ claims would still fail under California Test and the Florida-Iowa 

Rule because they received exactly what the Will intended.  
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Thorsen v. Richmond Society for the Prevention of Cruelty to Animals 

292 Va. 257, 786 S.E.2d 453  

Supreme Court of Virginia 

June 2, 2016 
 

FACTS: The client engaged her attorney to draft a will that would leave her entire estate to her 

mother if she predeceased her mother, and to the local Society for the Prevention of Cruelty to 

Animals (“SPCA”) if she did not.  The attorney drafted a will, and upon his client’s death, as co-

executor of estate, notified the SPCA that it was the sole beneficiary of client’s estate.  However, 

a drafting error left the SPCA only the tangible estate, and not the real estate, which passed to 

client’s heirs at law, and reduced the benefit to the SPCA from approximately $675,000 to 

$72,000.  The SPCA sued the attorney for breach of contract and professional negligence as a third 

party beneficiary of the contract between the attorney and his client. 

 

PROCEDURAL POSTURE: Following a verdict in favor of the SPCA following a bench trial, 

the attorney appealed. 

 

ISSUE: Whether a beneficiary of a will, whose expectancy is reduced due to the drafting attorney’s 

error, has standing to bring malpractice claims against the attorney who drafted the will. 

 

HOLDING: Virginia recognizes a cause of action for breach of contract against attorneys by 

third-party testamentary beneficiaries.  The pleadings were sufficient to afford the SPCA 

standing as a third-party beneficiary of the attorney-client contract because it alleged that 1) the 

client sought to confer a benefit to the SPCA upon her death; 2) the client sought the attorney’s 

professional expertise to accomplish the task; 3) the client contracted with the attorney so that 

the client would confer a benefit; and 4) the attorney accepted that obligation. A contingent 

beneficiary can be a “clearly and definitely intended” third party beneficiary as a matter of law.   

 

Grimm v. Grimm, 149 A.3d 77  

Superior Court of Pennsylvania 

September 28, 2016 
 

FACTS: In 2005, a grandfather’s family noticed a decline in his mental capacity.  Shortly 

thereafter, the grandfather’s family contacted Adult Protective Services who involuntarily 

committed the grandfather as a result of their assessment.  Eventually, the grandfather was released 

into the custody and care of his then-girlfriend and eventual wife.  Subsequently, an attorney 

represented the grandfather at mental competency proceedings.  On June 7, 2006, the grandfather 

went to the home of his grandson and began yelling at him.  When the grandson told his 

grandfather to leave the premises, the grandfather hit his grandson in the face with the handle of a 

shovel.  The grandson alleged that his grandfather told him that his attorney advised the 

grandfather that he could do anything he wanted because he was seventy years old.  On March 24, 

2011, the grandson filed an amended complaint, alleging a claim for legal malpractice against the 

attorney arising from the assault of the grandson by the grandfather.  The grandson also argued 

that the attorney was liable under the Restatement (Second) of Torts § 876, because he had actual 
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knowledge of his mentally ill client’s propensity for violence, intentionally interfered with the 

client’s mental health treatment, made misrepresentations to the court relative to the client’s mental 

health evaluations and actively encouraged the client to act out against his family members.  

 

PROCEDURAL POSTURE: The trial court sustained the attorney’s preliminary objection to the 

legal malpractice claim, and the grandson appealed.  

 

ISSUE: Whether a non-client has standing to sue an attorney after the attorney allegedly 

encouraged his client to assault the non-client. 

 

HOLDING: The Superior Court of Pennsylvania affirmed the dismissal of the grandson’s 

complaint.  In Pennsylvania, in order to pursue a claim for legal malpractice, there must be an 

attorney-client relationship, where privity exists between the attorney and the plaintiff.   As for the 

grandson’s claim that the attorney was responsible for the grandfather’s conduct because he knew 

of the grandfather’s condition and the attorney gave substantial assistance and encouragement to 

the grandfather in violation of Restatement (Second) of Torts § 876, the grandson’s complaint 

failed to plead any facts showing that the attorney knew the grandfather would strike the grandson 

in the face or that the attorney should have known that his counseling of the grandfather would 

lead to the battery of the grandson. 

 

 

Schibel v. Eymann, 193 Wash.App. 534, 372 P.3d 172  

Court of Appeals of Washington, Division 3  

April 26, 2016 
 

FACTS: The clients hired the attorneys as successor counsel in an action they brought alleging 

defects in leased premises.  The attorneys handled the case through one continued trial date, 

justified by the death of one of the client’s close family members, and were instructed by the court 

that there would be no further extensions.  Prior to the new trial date, the attorneys and clients 

disagreed over whether to accept a settlement offer.  The attorneys wrote to the clients 

approximately three weeks before the trial date stating that they would be seeking to withdraw in 

light of the breakdown in their relationship.  The trial court found that the attorneys had complied 

with court rules governing withdrawal and allowed the motion to withdraw, but denied a request 

to continue the trial.  The clients failed to execute a settlement or appear on the trial date and their 

case was dismissed with prejudice.  The clients obtained new counsel and appealed the 

dismissal.  The Court of Appeals affirmed, finding the trial judge did not abuse her discretion in 

allowing the withdrawal, which was governed by case law, in contrast to the ethical rules that 

govern when an attorney may withdraw.  The clients then filed a malpractice action against the 

attorneys alleging that the attorneys’ withdrawal had been wrongful. 

 

PROCEDURAL POSTURE: The attorneys moved for summary judgment, arguing the Court of 

Appeals’ decision collaterally estopped the clients from asserting the attorneys’ withdrawal had 

been wrongful.  The attorneys’ motion was denied and they appealed. 

 

ISSUE: Whether an appellate decision affirming the trial court’s approval of an attorney’s motion 

to withdraw precludes a malpractice action for wrongful withdrawal. 
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HOLDING: In an issue of first impression, the Court of Appeals of Washington held that the trial 

court’s allowance of an attorneys’ motion to withdraw on the eve of trial did not preclude the 

attorneys’ former clients from bringing a legal malpractice action against the attorneys for breach 

of the standard of care relating to that withdrawal.  When a trial court is determining whether 

withdrawal is appropriate, ethical considerations do not dictate the result, although they may be 

considered.  As for the collateral estoppel analysis, the Court of Appeals held that the attorneys 

could not prove the first element of collateral estoppel, i.e. that the identical issue was decided in 

prior litigation, because the court in the previous action did not necessarily consider the ethical 

propriety of attorneys’ justification for seeking to withdraw.  The Court also held that the fourth 

element of collateral estoppel, i.e. whether applying the doctrine would work injustice to a party, 

militated against estoppel because the clients did not have a full or fair opportunity to oppose the 

motion in light of the denial of their request to the trial judge to hear the matter in camera. 

 

OTHER ISSUES OF NOTE:  The Court of Appeals noted that Arkansas, Michigan, Georgia and 

South Carolina courts hold that court-sanctioned withdrawals serve as bars to malpractice actions.  

See Bright v. Zega, 358 Ark. 82, 186 S.W.3d 201, 205 (2004); Keywell & Rosenfeld v. Bithell, 254 

Mich.App. 300, 657 N.W.2d 759, 782–90 (2002); Washington v. Rucker, 202 Ga.App. 888, 415 

S.E.2d 919 (1992); and Lifschultz Fast Freight, Inc. v. Haynsworth, Marion, McKay & Guerard, 

334 S.C. 244, 513 S.E.2d 96 (1999).  Courts in Florida, New York and Missouri have held that 

former clients can sue for malpractice notwithstanding a court-approved withdrawal.  See Fisher 

v. State, 248 So.2d 479 (Fla. 1971), Allen v. Rivera, 125 A.D.2d 278, 509 N.Y.S.2d 48 (1986), 

and Greening v. Klamen, 719 S.W.2d 904 (Mo.Ct.App. 1986). 
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IN PARI DELECTO CASES 

 
 

DeGiacomo v. Holland & Knight, LLP, 2016 U.S. Dist Lexis 163619 

U.S. District Court, Massachusetts  

November 28, 2016 

 
FACTS: A corporation was declaring investor loan agreements as assets in order to circumvent 

the Massachusetts Division of Banks net worth requirements. These practices falsely inflated the 

corporation’s income and assets and understated its expenses. The corporation was forced to 

declare Chapter 7 bankruptcy after its creditors filed a petition based on the company’s improper 

loan practices. The corporation’s Bankruptcy Trustee then filed a legal malpractice action against 

the corporation’s primary outside counsel. The alleged malpractice occurred when the attorneys 

advised the corporation to comply with securities laws and the company failed to do so. The 

Trustee alleged that the law firm knew that the corporation failed to comply with securities laws, 

but never objected and continued to advise the corporation. 

 

PROCEDURAL POSTURE:  Defendant law firm moved for summary judgment on the basis of 

in pari delicto. The trial court granted the motion. 

 

ISSUE: Whether the law firm could be held liable for legal malpractice where the company 

engaged in fraudulent accounting and the law firm never objected. 

 

HOLDING: Because the Bankruptcy Trustee brought suit, any defenses that could be raised 

against the corporation apply against the Trustee. The corporation was the “primary wrongdoer” 

and the plaintiff had “substantially equal responsibility” for the wrongdoing, consequently, in pari 

delicto barred the legal malpractice claim. The court looked to all of the alleged misconduct, not 

just the individual wrongs. The corporation was the primary wrongdoer in failing to comply with 

securities law even though the defendant law firm was aware of and facilitated the wrongdoing. 

 

 

Freedman v. Payne, 784 S.E.2d 644 

North Carolina Court of Appeals 

April 5, 2016 
 

FACTS:  A farmer released 332,000 gallons of liquefied hog waste into public waters. The farmer 

hired an attorney to defend him against prosecution for violation of the Clean Water Act. During 

the trial, the farmer’s attorney made a side-deal with the prosecutor as part of a plea bargain in 

order to avoid incarceration and debarment from federal farm subsidies. The attorney then 

allegedly advised the client not to disclose the “side-deal” to the court.  The farmer plead guilty to 

violations of the Clean Water Act, lying under oath that he was not pleading guilty based on 

additional promises not contained in the plea agreement. The farmer later signed a formal plea 

agreement in which the government expressly reserved the right to make a sentencing 

recommendation. At a subsequent sentencing hearing, the client was sentenced to six months in 
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prison and six months of house arrest. The farmer then hired new counsel who filed an emergency 

motion to vacate, to set aside or correct the sentence due to ineffective assistance of counsel. In a 

resentencing hearing, the client again pleaded guilty to negligently violating the Clean Water Act 

and he was sentenced to five years’ probation, two months of incarceration already served, and ten 

months of home detention plus restitution.  Thereafter, the farmer brought claims of legal 

malpractice, breach of fiduciary duty, constructive fraud, and breach of contract against his 

original attorney.   

 

PROCEDURAL POSTURE: The Trial court granted defendant’s motion to dismiss based on in 

pari delicto. The Appellate court affirmed. 

 

ISSUE: Whether the doctrine of in pari delicto will bar a claim for legal malpractice where the 

client perjured himself in a complex criminal investigation and prosecution. 

 

HOLDING: The court of appeals acknowledged that at times a client may do something wrong 

at the direction of an attorney and not be equally at fault because of a lack of understanding of the 

wrongdoing. In this case, the farmer knew that lying under oath was wrong and that he intended 

to benefit from these lies as a result of the side-deal. 

 

 

Downie-Gombach v. Laurie, 41 N.E.3d 858 

Ohio Court of Appeals 

Sept. 3, 2015 
 

FACTS:  Client received a large life insurance policy payout after her husband suddenly died. 

Creditors had been actively pursuing her husband’s company around the time of his death. In order 

to avoid her husband’s creditors, her lawyer suggested placing the funds into his IOLTA account. 

The lawyer told the client that he would deal with all of the estate and creditor issues and that other 

clients deposited their funds in his IOLTA account. The lawyer would issue checks from the 

account to the client’s brothers-in-law when she needed living expenses and accounting statements 

when dealing with the creditors. A few years after the accounting statements ceased, the client 

attempted to retrieve the rest of the insurance money from the lawyer. She learned that the money 

was gone and that her lawyer had been diagnosed with dementia, relinquished his law license and 

placed under legal guardianship for incompetence.  

 

PROCEDURAL POSTURE:  At a bench trial, the judge found that the client’s conduct was in 

pari delicto with the lawyer because they were placing the client’s life insurance funds into the 

attorney’s IOLTA account in order to defraud creditors. The appellate court reversed and 

remanded. 

 

ISSUE: Whether the doctrine of in pari delicto will bar a claim for legal malpractice if a client 

and her lawyer use an IOLTA account to shield insurance proceeds from creditors. 

 

HOLDING:  There was no evidence that the client engaged in an illegal plot to defraud creditors 

or conspired with the attorney to do any illegal act. She and her family had been unaware that 

anything her attorney was telling her to do was improper, and trusted his advice. The doctrine of 
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in pari delicto is applicable only when the fault of the plaintiff bears equal or more fault for the 

alleged wrong.  

 

 

Chuang v. Chang, 2015 Cal. App. Unpub. Lexis 7683 

California Court of Appeals 

October 28, 2015 

  
FACTS:  In 2006, plaintiffs retained legal representation in a real estate transaction wherein 

plaintiffs sought to defer taxes on the sale proceeds. The property was owned by a company in 

which the plaintiffs were the sole shareholders. The lawyer defendants formed a new corporation 

wholly owned by the plaintiffs, along with two private annuity trusts. The original company 

transferred the property to the new corporation. The plaintiffs then transferred their shares in the 

new corporation to the private annuity trusts.  The new corporation sold the property to a third 

party and the sale proceeds were distributed to the plaintiffs through their annuity trusts.  In 2009, 

plaintiffs were subject to an audit by the Franchise Tax Board and sought the advice of the lawyer 

defendants. The lawyer defendants met with plaintiffs’ accountants and tax advisors.  The lawyer 

defendants also revised the private annuity trust agreements, and drafted corporate minutes, escrow 

agreements and grant deeds all signed by the plaintiffs in 2009, but dated in 2006. The plaintiffs 

were assessed taxes and interest on the sale of the property by the Franchise Tax Board for 2006.  

 

PROCEDURAL POSTURE: Defendants filed a motion for non-suit after the opening statement 

during trial on breach of fiduciary duty claims against the attorneys based on in pari delicto. The 

court of appeals affirmed. 

 

ISSUE:  Is in pari delicto a defense to a breach of fiduciary duty claim against an attorney where 

plaintiffs knew they signed backdated documents to avoid taxation?  

 

HOLDING:  Plaintiffs argued that they were innocently following the advice of their attorneys. 

The court held that the plaintiffs knowingly signed false documents that were used to their benefit. 

Because of plaintiffs’ knowledge of their own misconduct, in pari delicto barred the breach of 

fiduciary duty claim. The motion for nonsuit after the opening statement was proper because the 

plaintiffs’ attorneys admitted the plaintiffs knowingly signed the false documents during the 

opening statement.  

 


