ARBITRATION AWARDS CAN INCLUDE DAMAGES UNDER G.L. c. 93A
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In Drywall Systems, Inc. v. ZV1 Construction Co., the Supreme Judicial Court affirmed an Appeals
Court decision that upheld an arbitration award of multiple damages and attorney’ sfeesunder G.L.
c. 93A, 811. Thesubcontract agreement and the general conditions contained astandard arbitration
provision requiring the parties to submit to arbitration any controversy or claim arising out of or
related to the subcontract. Disputes arose and the subcontractor demanded arbitration, seeking
unpaid balances due under the contracts, together with delay and businessliquidation damages. The
subcontractor also sought “treble damages and legal fees for violation of [G.L.] c. 93A.” The
arbitration panel ruled in favor of the subcontractor and its award included multiple damages and
attorney’ sfeesunder G.L. c. 93A, 811. Thearbitration panel determined that the general contractor
had committed unfair and deceptive acts and practices under G.L. c. 93A, 2 and 11 and that its
conduct was wilful or knowing.

The Supreme Judicial Court noted that the parties had agreed to submit to arbitration “[a]ny
controversy or clam” arising out of or relative to the subcontracts, and the agreement placed no
limitsonarbitrableclaims. Moreover, the contractsal so provided that the parties agreed to be bound
by the Construction Industry Arbitration Rules of the AAA. Section 43 of those rules permits an
arbitrator to “grant any remedy or relief that the arbitrator deems just and equitable and within the
scope of the agreement of the parties.” Where the contract contains an arbitration clause, thereis
apresumption in favor of arbitration and any doubts are resolved infavor of arbitration. Moreover,
the Court found that any remedies available under G.L. c. 93A, 11 were inherent in the parties
agreement to submit statutory claimsto arbitration.

The Court also rejected the argument that arbitration awards of multiple damages violated public
policy because they constituted punitive damages that are avoid only if imposed by a court, in a
publicforum, to vindicatethe publicinterest. Becausethe casewasapurely private dispute between
two construction businesses, thereisa* strong public policy in favor of arbitration.” Furthermore,
allowing arbitrators to award the full range of relief under G.L. c. 93A, 11, encourages arbitration
asanaternative meansof efficient commercial disputeresol utionwithout the“delay and obstruction
inthecourts.” Requiring the partiesto undergo a separate action in court on the merits of their G.L.
c. 93A clamswould defeat “ thearbitral objectivesof speedy and economic resolution of commercial
disputes.” Consequently, parties might reject arbitration as an alternative to forgo having to pursue
multiple damagesin aseparatetrial court proceeding, in which the partieswould need to revisit the
merits of the underlying dispute, in some casesin their entirety.

Finally, the Court determined that the subcontractor was entitled to attorney’s fees under G.L. c.
93A, 811. The Court acknowledged, however, that attorney’ sfeesfor claims pursued in arbitration
in conjunction with G.L. c. 93A clams are not recoverable under G.L. c. 251, 810 (the
Massachusetts Uniform Arbitration Act), if they can be apportioned accordingly. Nonetheless,
wherethe claimsin this case “ represent[ed] various el ements of damage arising from asingle chain
of events,” the attorney’ s fees need not be, and were not, limited to G.L. c. 93A claims.



Because there are limited grounds for an appeal of an arbitration decision (e.g., fraud, corruption,
evident partiality), the broad scope of remediesand damagesavailableas part of an arbitration award
may cause some contractorsto pause before including an arbitration clause that requires arbitration
onall claims. It may be advantageousto insert language into contracts that excludes certain claims
from arbitration or that require arbitration at the election of one of the parties.



