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ALABAMA

"As Damages"”

The Alabama Supreme Court ruled that Superfund "response costs" are “damages”
Alabama Plating Co. v. USF&G, 690 So.2d 331 (Ala. 1996).

"Occurrence"

In U.S.F.&G. v. Armstrong, 479 So.2d 1164 (Ala. 1985), the Alabama Supreme
Court ruled that contamination resulting from insured's removal of sewer line was an
"occurrence" since harm though foreseeable, was not intended. More recently, a federal
district court held in Associated Scrap Metal, Inc. v. Royal Globe Ins. Co., 927 F. Supp. 432
(S.D. Ala. 1995) that an insured was not precluded from obtaining coverage merely
because it provided waste batteries to a third party, who then intentionally disposed of the
acid contents of the batteries, since the insured had not expected or intended the resulting
injury to occur.

Pollution Exclusion

After initially upholding the exclusion on August 30, 1996, the Alabama Supreme
Court ruled on rehearing in Alabama Plating Co. v. USF&G, 690 So.2d 331 (Ala. 1996) that
"sudden” is ambiguous and that the exclusion only applies to intentional pollution. Further,
where the wastes were meant to be contained, as in a landfill, it only applies if the insured
expected that the wastes would escape from the area in which they were placed, even if
the initial disposal was intentional.

Earlier cases had declined to apply the exclusion in the cases that were not clearly
"environmental.” Compare Hicks v. American Resources Ins. Co., 544 So.2d 952 (Ala.
1989)(no coverage for discharge of chemicals and other contaminants from the insured's
strip mining operations) with USF&G v. Armstrong, 479 So.2d 1164 (Ala. 1985) and Molton
Allen & Williams v. St. Paul Fire & Marine Ins. Co., 347 So0.2d 95 (Ala. 1977)(erosion and
mud run-off from insured's construction operations not excluded). See also Essex Ins. Co.
v. Avondale Mills, Inc., 639 So.2d 1339 (Ala. 1994) (indoor exposures did not involve a
discharge of pollutants "into the atmosphere").
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"Absolute" Pollution Exclusion

In Federated Mut. Ins. Co. v. Abston Petroleum, Inc., 2007 WL 1098564 (Ala. April
13, 2007), the Alabama Supreme Court ruled that an absolute pollution exclusion clearly
precluded coverage for the cost of cleaning up contamination from gasoline leaking out of
pipes connecting above-ground storage tanks and gasoline pumps at the insured’s service
station. The court ruled that the focus of the inquiry under the absolute pollution exclusion
was not in the nature of the substance alone, but on the substance in relation to the
property damage or bodily injury, rejecting the insured’'s argument that it should
nonetheless be entitled to coverage in light of its claimed “reasonable expectations.

Similar exclusions have generally been given broad effect by Alabama’s federal
courts. See Reliance Ins. Co. v. Kent Corp., 896 F.2d 501 (11th Cir. 1990)(personal
injuries resulting from toxic fumes from chemical fire in insured's dumpster) and Kruger
Commodities, Inc. v. USF&G, 923 F. Supp. 1474 (M.D. Ala. 1996)(auto dealer's lost profits
claim due to foul odors from insured's animal rendering plant). See also Shalimar
Contractors, Inc. v. American States Ins. Co., 975 F.Supp. 1450 (M.D. Ala. 1997)(no
coverage for claims arising out of insured's disposal of lead-contaminated debris from
construction project) and Haman, Inc. v. St. Paul Fire & Marine Ins. Co., 18 F.Supp.2d
1306 (N.D. Ala. 1998)(spraying of highly toxic pesticide inside insured’s motel held
excluded under first party "pollution™ exclusion).

"Personal Injury" Claims

Efforts to characterize pollution claims as a covered "offense” were rejected by the
U.S. District Court in Kruger, supra.

Trigger of Coverage

No environmental coverage cases. An “exposure” theory has been adopted
by courts construing claims for asbestos bodily injury in Alabama. In Shook and Fletcher
Asbestos Settlement Trust v. Safety National Casualty Corp., 909 A.2d 125 (Del. 2006) the
Delaware Supreme Court predicted that the Alabama Supreme Court would adopt an
“exposure” theory for asbestos Bl claims and rejected the insured’s contention that policies
in effect after the date that the claimants’ exposure ceased should also be triggered or that,
being the rule that most state courts have adopted, the Alabama Supreme Court would also
likely follow it. In fact, the court concluded that based upon its own analysis, exposure was
the majority rule. See Commercial Union Ins. Co. v. Sepco Corp., supra and_Safety
National Casualty Corp. v. Shook & Fletcher Insulation Co., Jefferson No. CV-93-01574
(Ala. Cir. Ct. March 5, 1999). The period of exposure is deemed to terminate on the last
date of the claimant's employment in the type of work causing injury. Simmons v.
American Mutual Liability Ins. Co., 433 F.Supp. 747 (S.D. Ala. 1976).
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ALASKA

"As Damages"”

Superfund "response costs” were held to be covered in Mapco Alaska Petroleum,
Inc. v. Central National Ins. Co. of Omaha, 784 F.Supp. 1454 (D. Alaska 1991).

"Occurrence"

No pollution cases.

Pollution Exclusion

No clear construction. In Sauer v. The Home Indemnity Co., 841 P.2d 176 (Alaska
1992), the Alaska Supreme Court suggested that it might follow an "actual polluter”
approach. In Mapco, the federal district court ruled that "sudden” did have a possible
temporal meaning but found that its principal meaning was "unexpected.”

"Absolute" Pollution Exclusion
No reported environmental cases.
"Personal Injury" Claims
No reported environmental cases.
Scope and Allocation Issues
“Horizontal exhaustion” was rejected by a state trial court in Mapco Express, Inc. V.
American International Specialty Lines Ins. Co., No. 3AN-95-8309 (Alaska Super. July 31,

1998). The court ruled instead that the insured could obtain excess coverage in any year
for which the primary coverage was exhausted.

n Su itll
No reported environmental cases.

Trigger of Coverage

“Exposure” theory adopted in Mapco.
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ARIZONA

"As Damages"”

No environmental cases. "Damages" held not to extend to costs incurred in
responding to claims for injunctive relief or equitable remedies. Holbrook Unified School
District v. California Ins. Co., 942 F.2d 791 (9th Cir. 1991)(Table).

"Occurrence"

No reported environmental cases.

Pollution Exclusion

On February 13, 1996, the Arizona Supreme Court relinquished jurisdiction and
depublished TNT Beltway Transportation, Inc. v. Truck Ins. Exchange, 1 CA CV 92-0128
(Ariz. App. August 30, 1994), appeal dismissed, CV-95-0251 (Ariz. February 13, 1996) in
which the Court of Appeals had rejected claims of ambiguity and drafting history arguments
in finding that a gradual leakage of gasoline over an eighteen month period is not "sudden.”

The exclusion was also upheld in Smith v. Hughes Aircraft, 783 F.Supp. 1222 (D.
Ariz. 1991), aff'd in part, 10 F.3d 1448 (9th Cir. 1993) and Harris Trust Bank of Arizona v.
Liberty Mutual Ins. Co., Maricopa No. CV 94-09093 (Ariz. Super. May 13, 1996) and Nucor
Corp. v. Aetna Casualty & Surety Co., No. 93-0617 (D. Ariz. August 19, 1994), reversed
and remanded, 110 F.3d 69 (9th Cir. 1997)(Unpublished).

The viability of these rulings has since been called into question by the Arizona
Court of Appeals, however. In Maricopa County v. Arizona Property & Casualty Insurance
Guaranty Fund, No. 2 CA CV 98-0076 (Ariz. App. April 27, 2000), the Court of Appeals
ruled that a trial court had erred in granting summary judgment for insurers on the basis
that gradual pollution is not “sudden.” The Court of Appeals ruled that the insured should
have been allowed to introduce extrinsic evidence concerning the alleged drafting history
Contrary to the insurers’ arguments, the court ruled that “sudden and accidental” was not
clearly unambiguous, as evidenced by the fact that at least 25 state courts and many
federal courts had adopted conflicting interpretations of this language. The fact that the
insured was unaware of and did not rely on statements made by insurers to state regulators
at the time of the exclusion”s adoption did not, in the court”s view, render the materials
irrelevant or unworthy of consideration. The court therefore rejected the Ninth Circuit”s
opinion in Hughes Aircraft as being unreflective of Arizona law. The issue was therefore
remanded to the trial court for a preliminary evaluation and ruling with respect to the
relevance of such materials.
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"Absolute" Pollution Exclusion

The Arizona Court of Appeals ruled that absolute pollution exclusions are limited to
“"traditional environmental pollution.” In Keggi v. Northbrook Property & Cas. Ins. Co., 13
P.3d 785 (Ariz. App. 2000), the Court of Appeals ruled that a trial court had erred in barring
coverage for personal injuries suffered by a woman who drank water contaminated with e.
coli from a fountain at the insured’s golf resort. Division One declared that the exclusion is
not intended to preclude coverage for contamination resulting from “bacteria” and that even
if such an interpretation was reasonable, the exclusion, taken as a whole, “should not be
interpreted to preclude coverage for bacterial contamination absent any evidence that the
actual contamination arose from traditional environmental pollution.”

Scope and Allocation Issues

A state trial court ruled in Nucor Corp. v. Hartford Accident & Indemnity Co., No. CV-
97-08308 (Ariz. Super. September 29, 1997) that pollution claims that arose over a period
of multiple years should be allocated on a "horizontal" basis.

"Suit"

Insurer argument that governmental edicts were not a “suit” were rejected as
"nonsense" by a state trial court in Harris Trust Bank of Arizona v. Liberty Mutual Ins. Co.,
Maricopa No. CV 94-09093 (Ariz. Super. May 13, 1996).

Trigger of Coverage

Arizona has not yet had occasion to adopt a "trigger" for toxic tort or latent injury
claims. In University Mechanical Contractors of Arizona, Inc. v. Puritan Ins. Co., 723 P.2d
658 (Ariz. 1986), the insurer on the risk when a plumbing system installed by the insured
began to leak was held liable for all resulting damage, even though the full extent of harm
was not apparently realized until after the policy expired.

The Arizona Court of Appeals has adopted a “continuous injury” trigger of coverage
for toxic tort claims, ruling in Associated Aviation Underwriters v. Wood, (Ariz. App.
September 29, 2004) that coverage under a 1960-69 “accident” policy was triggered both
by “cellular injuries” that various Tucson residents claimed to have suffered due to
exposure to TCE in their water as well as any continuing injuries suffered as a
consequence of these exposures.
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ARKANSAS

"As Damages"”

U.S. District Courts in Arkansas have ruled that Superfund clean up costs are not
"damages.” Maryland Cas. Co. v. Grisham (W.D. Ark. January 6, 1989) and Parker
Solvents Co., Inc. v. Royal Ins. Companies, No. 89-2293 (W.D. Ark. July 2, 1990).)

"Occurrence"

No reported environmental cases.

Pollution Exclusion

In Murphy Oil USA, Inc. v. Unigard Security Ins. Co., 962 S.W. 735 (Ark. 2001), the
Arkansas Supreme Court rejected arguments by insurers that it is the subsequent seepage
or migration of pollutants away from the insured’s property, rather than the initial spill, that
must be “sudden and accidental.”

"Absolute" Pollution Exclusion

Arkansas Supreme Court ruled in Minerva Enterprises v. Bituminous Cas. Co., 851
S.W.2d 403 (Ark. 1993) that such exclusions are only meant to "prevent persistent polluters
from getting insurance coverage for general polluting activities...and was never intended to
cover those who are not active polluters but had merely caused isolated damage by
something that could otherwise be classified as a ‘contaminant' or "waste."

"Personal Injury" Claims

No reported environmental cases.
Scope and Allocation Issues

No reported environmental cases.
Trigger of Coverage

No reported environmental cases.
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CALIFORNIA

“As Damages"

The California Supreme Court ruled that "response costs" are "damages” although
coverage does not extend to prophylactic measures to prevent a mere threat of future
releases of pollutants AlU Ins. Co. v. FMC Corp., 799 P.2d 1253 (Cal. 1990).

In Certain Underwriters at Lloyd”s v. Superior Court, (“Powerine 1”) 24 Cal.4th 945,
16 P.3d 94 (Cal. 2001), the California Supreme Court ruled that policies insuring sums that
the insured is “legally obligated as damages” only cover sums that the insured is ordered to
pay by a court judgment and do not encompass “expenses required by an administrative
agency pursuant to an environmental statute.”

Four years later, the California Supreme Court declared in Powerine Oil v. Superior
Court, 3 Cal. Rptr. 562 (2005)(“Powerine 11”) that broader language contained in certain
excess and umbrella policies extends coverage to costs an insured must expend to comply
with an administrative agency’s pollution cleanup and abatement orders. Under the
circumstances, the court found that an insured would harbor an objectively reasonable
expectation that these policies would afford coverage for “expenses” over and beyond
court-ordered “damages.” The court also focused on language in the definition of “ultimate
net loss” that extended coverage to sums paid both through adjudication and “compromise”
for the “settlement, adjustment and investigation of claims....” The court found that this
language plainly extended coverage beyond judgments ordered by a court of law.

On the other hand, a narrowly-divided Supreme Court ruled in County of San Diego
v. Ace Property & Cas. Ins. Co., 37 Cal.4" 506 (2005) that the language in Ace’s umbrella
policies did not extend to administrative clean up directives. In contrast to the Central
National policies, the definition of “ultimate net loss” in the Ace policies only included “the
sum or sums which the insured shall become legally obligated to pay in settlement or
satisfaction of claims, suits or judgments, including all expenses from the investigation,
negotiation and settlement of claims and shall include legal costs. Additionally, the court
noted that the Ace policy contained a “no action” clause that limited the insurer’s indemnity
obligation to sums owed as the result of a judgment unless the insurer otherwise
consented.

In Block v. Golden Eagle Insurance Corporation, 17 Cal.Rptr.3d 13 (Cal. App. 2004),
the Second District ruled that an economic loss suffered by the insured after the City of
Long Beach reduced the amount that it agreed to pay him to take property by eminent
domain due to concerns about the cost of cleaning up contamination on the property was
not a claim for “damages.” The Court of Appeal ruled that the eminent domain proceedings
were not a suit seeking “damages” because of property damage since there was no
contention that the insured was legally obligated to compensate the City in money as a
result of a loss or detriment suffered by the City because of the contamination on its
property, nor was the insured legally obligated during her any cleanup expenses as an
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alternative remedy to compensating the City particularly as it was the City that was paying
the insured for the taking of her property. The court refused to find that diminution in the
value of property because of its environmental condition should be treated as a
“constructive” expenditure or that the reduction in value constituted a set-off claim so as to
trigger coverage under the California Supreme Judicial Court’s ruling in Contructive
Protective Services v. TIG.

"Occurrence"

A subjective standard was adopted by Supreme Court in Montrose Chemical
Corporation v. Canadian Universal Ins. Co., 861 P.2d 1153 (Cal. 1993). The court ruled
that despite evidence that pollution had occurred as the result of on-going business
practices of Montrose, the insurers had not shown that all of the pollution was "intended" or
"expected.” The Court seemingly adopts the Shell "expected standard (did the insured
know or believe that "its conduct was substantially certain or highly likely to result in that
kind of damage.” See also Aerojet Chemical Corp. v. Transport Ind. Co., 45 Cal. App.4th
1192, 53 Cal. Rptr.2d 398(1st Dept. 1996), aff'd on other grounds, 17 Cal. 4th 38, 70 Cal.
Rptr. 118 (1997)(insured held to have subjectively expected pollution to occur).

Although the California Supreme Court agreed to accept review of Syntex Corp. v.
Lowsley-Williams & Companies, 1998 WL 779036 (Cal. App. November 10, 1998), in
which the Court of Appeal had ruled that the intentional acts of low level employees could
be imputed to a corporation, the case settled while on appeal, eliminating its formal
precedential value. The Court of Appeals has also ruled in EMC Corp. v. Plaistead &
Companies, 72 Cal. Rptr.2d 467, 480 (1998), review denied, No. S045520 (Cal. May 27,
1998) that an insured cannot argue that it intended to cause soil contamination but that any
resulting groundwater injury was unexpected and unintended. The court declared that it
does not matter that the injury is greater than expected if a portion of it was intended.

Pollution Exclusion

As yet, the California Supreme Court has not construed the scope of the exclusion.
In 1998, however, it ruled 4-3 that a policyholder has the burden of proving the "sudden and
accidental” exception to the pollution exclusion, at least as regards the duty to indemnify.
Aydin Corp. v. First State Ins. Co., 77 Cal. Rptr.2d 537, 959 P.2d 1213 (1998) Controversy
persists, however, as to how this relates to the duty to defend.

In general, California courts have ruled that the exclusion bars coverage for
discharges that are either gradual or intentional. However, recent decisions suggest that
the mere fact that pollution occurs over a period years will not preclude a duty to defend
unless the insurer can establish the impossibility of gradual releases. See e.qg. Dann v.
Travelers Companies, 39 Cal. App. 4th 1610, 46 Cal. Rptr.2d 617 (1st Dist. 1995), review
denied (Cal. 1996) and Reese v. The Travelers Ins. Co., 129 F.3d 1056 (9th Cir. 1997).

Morrison Mahoney LLP (Copyright 2007).



California courts have ruled that discharges do not become accidental merely
because the insured's waste is disposed of by a third party. See Travelers Cas. & Sur. Co.
V. Superior Court, 63 Cal. App.4th 1440, 75 Cal. Rptr.2d 54 (1998)(whether the insured
meant to pollute or whether the polluting conduct was unlawful at the time was irrelevant to
whether the discharges were "sudden and accidental”); Standun, Inc. v. Fireman’s Fund
Ins. Co., 73 Cal. Rptr.2d 116 (2d Dist. 1998). In Standun, the Court of Appeals further
ruled that the relevant discharge in a landfill case is the initial placement of wastes into or
upon the land.

On the other hand, the Court of Appeal ruled in State of California v. Underwriters at
Lloyd’s, 2006 Cal. App. LEXIS 2062 (4" Dist. 2006), as modified 2007 Cal. App. LEXIS 100
(4" Dist. January 25, 2007) the relevant discharge with respect to the exclusion was the
release of pollutants from the Stringfellow Acid Pits. Unlike cases where claims have been
brought against generators for disposing of waste materials into a landfill, the court pointed
out that the claims against the State of California were not based on dumping waste into
the site but rather for its negligent selection, design, building and operation of the site for
which liability resulted from the release of waste materials from the site since, due to the
State of California’s negligence, Stringfellow had failed to contain them properly.

Courts have been reluctant to give effect to the exclusion merely because
discharges have occurred periodically, however. In A-H Plating, Inc. v. American National
Fire Ins. Co., 67 Cal. Rptr.2d 113 (2d Dist. 1997), the Court of Appeal ruled that a trial court
had not erred in refusing to grant summary judgment for insurers in a case where an
electroplater had come forward with affidavits and evidence of specific incidents in which
TCA had been accidentally released on its property.  Although the court agreed that
discharges that occurred in the regular course of an insured's business would not be
"accidental,” the court refused to find that occasional spills occurring over a lengthy period
of time were such that they were necessarily expected and therefore not "accidental.”

Regulatory estoppel arguments were rejected by the Court of Appeal in State of
California v. Underwriters at Lloyd’s, 2006 Cal. App. LEXIS 2062 (4th Dist. 2006), as
modified 2007 Cal. App. LEXIS 100 (4™ Dist. January 25, 2007). Apart from the elements
of estoppel that needed to be pleaded, the California Supreme Court distinguished cases
such as Morton on the grounds that the State of California had presented no comparable
evidence that the insurance industry made representations to California regulators
concerning the scope of the “sudden and accidental” exception. Further, the Court of
Appeal took note of evidence presented by the insurers that California regulators had not
relied on any such representations. . Further, despite prior California case law that had
cited drafting history, the court found that these cases only permitted such history in
interpreting an insurance policy and did not support a claim of estoppel. In any event, the
court found that this evidence was “inconclusive at best.”

Some controversy persists as to whether "sudden” applies solely to the onset of
pollution or also to its duration. The earliest case on this issue, Shell, declared that courts
should look to the overall duration of pollution. See also, Service Control, supra ("the
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duration of the discharge must be considered in addition to the abruptness of its inception
in order to prevent the exception from being rendered meaningless"). However, some
courts have suggested that it is solely the point of commencement that is crucial. See e.q.
Vann v. Travelers Ins. Co., 39 Cal. App. 4th 1610, 46 Cal. Rptr.2d 617 (1st Dist. 1995).

Courts have generally rejected insured efforts to “microanalyze” sources of pollution
to create coverage. Smith v. Hughes Aircraft Co., 10 F.3d 1448 (9th Cir. 1993) and Syntex
Corp. v. Lowsley-Williams & Companies 1998 WL 779036 (Cal. App. November 10,
1998)(depublished). In Travelers Cas. & Sur. Co. v. Superior Court, 63 Cal. App.4th
1440, 75 Cal. Rptr.2d 54 (1998), the California Court of Appeal ruled that it was generally
inappropriate to undertake a "microanalysis" of sources of pollution and cautioned that it
would only consider evidence of discrete polluting events if they did not involve discharges
in the ordinary course of operations and were a significant source of the pollution at the
site.

Two Court of Appeal decisions had ruled that the insured cannot recover for pollution
losses unless it can show what portion of the loss was attributable to “sudden and
accidental” releases. Golden Eagle Refinery Co. v. Associated International Ins. Co., 85
Cal. App.4th 1300 (2001) and Lockheed Corp. v. Continental Ins. Co., 134 Cal. App.4th 187
(2005). In Golden Eagle, the Second Appellate District held that even some of the
pollution on the property had resulted from “sudden and accidental” causes would have
triggered the insurer”s duty to defend, the insured could not obtain indemnity in view of its
failure to come forward with clear evidence as to the amount of actual damage attributable
to any “sudden and accidental” events. Insofar as this is a contractual action, the court
ruled that the insured must prove not only the insurer”s breach of contract but the amount
of damages caused by the breach. Further, “to prove a claim for breach of contract, more
is required than evidence that a covered cause was a “substantial contributing cause of its
damage.”

However, in State of California v. Underwriters at Lloyd’s, 2006 Cal. App.
LEXIS 2062 (4™ Dist. 2006), as modified 2007 Cal. App. LEXIS 100 (4" Dist. January 25,
2007), the Court of Appeal held that a specific discharge in 1969, in which heavy rainfall
caused a lagoon to wash out a surrounding dike, triggered coverage for all the
contamination at the site, without regard to whether there were other non-covered causes
of pollution. Notwithstanding opinions such as Golden Eagle and Lockheed, which had
declared that the insured had the burden of proving that all of the cleanup costs were
attributable to sudden and accidental discharges, the Fourth District found that these
rulings were in conflict with the efficient proximate cause analysis that the California
Supreme Court State Farm Mutual Automobile Ins. Co. v. Partridge, 10 Cal. 3d 94, 514
P.2d 123, 109 Cal. Rptr. 811 (1973). As a result, the court held that under California law,
the insured need not negate the possibility that any part of the damages for which it seeks
indemnity were caused by a non-sudden and accidental discharge. As a result, the court
found that the insurer should be liable for all of the damages for which a covered risk is a
proximate cause even if excluded causes also contributed to that injury. While agreeing
that principles of tort liability were not governing with respect to contract law, the court held
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that tort principles were relevant since they measured the insured’s liability for which
coverage was sought. Applying Partridge to the facts of this case, the Fourth District held
that the insurers were fully liable for all the contamination at the Stringfellow site since, by
reason of the 1969 discharge, the State was jointly and severally liable for all the resulting
damage at the site and not just the amount directly traceable to its own negligence. As an
offset to this apparently unreasonable result, the court observed that the insurers would, of
course, have a right of equitable subrogation against other polluters who had contributed to
the site’s contamination. The court rejected the insurers’ argument that Partridge was
limited to causes of injury that occurred contemporaneously and concurrently as opposed
to the situation here where pollution had occurred through diverse causes over a period of
decades. As a result, the court concluded that the State is not required to allocate its
liability based on the cause of the underlying damage as long as a covered cause is a
concurrent contributing cause. The case was therefore remanded for further proceedings.

"Absolute" Pollution Exclusion

The California Supreme Court ruled that a wrongful death claim against a landlord
due to a tenant’s ingestion of pesticides was not excluded as involving any discharge or
“release” of a pollutant. The Supreme Court ruled in MacKinnon v. Truck Ins. Exchange,
31 Cal.4™ 635, 73 P.3d 1205, 3 Cal. Rptr.3d 228 (2003) that such exclusions did not
“plainly and clearly exclude ordinary acts of negligence involving toxic chemicals such as
pesticides.” While recognizing the split in authority around the country concerning this
guestion, the Supreme Court concluded, taking into account the words of the exclusion and
its history, that such exclusions were adopted by the insurance industry to limit their
exposure to the “enormous potential liability” created by CERCLA and other anti-pollution
statutes enacted between 1966 and 1980, that the exclusion should be limited in scope to
“injuries arising from events commonly thought of as pollution, i.e. environmental pollution..”

The court ruled that giving a literal meaning to terms such as “irritant” or “contaminant” as
proposed by Truck would lead to overbroad and absurd results.

Despite MacKinnon, recent opinions have not limited the scope of the exclusion to
clean up claims. In Garamendi v. Golden Eagle Ins. Co., 127 Cal. App.4™ 480 (1% Dist.
2005), review denied, 2005 Cal. LEXIS 6676 (2005), the Court of Appeal upheld the
application of the exclusion to claims that workers were exposed to silica particles due to
defective respiratory apparatus manufactured by the insured. The First District
distinguished MacKinnon since “unlike the residential use of a pesticide for the purpose of
killing insects, the widespread dissemination of silica dust as an incidental by-product of
industrial sandblasting operations most assuredly is what is commonly thought of as
pollution and environmental pollution.” The Court of Appeal also rejected the insured’s
argument that the exclusion should not apply to products claims. See also Ortega Rock
Quarry v. Golden Eagle Ins. Corp., E037906 (Cal. App. July 27, 2006)(soil run off) and
Lewis v. Hartford Casualty Ins. Co., (N.D. Cal. January 31, 2006)(“the discharge, or
potential discharge, of perchloroethylene resulting in soil and groundwater pollution at or
from plaintiff's dry cleaning operation constitutes pollution commonly thought of as
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environmental pollution precluding insurance coverage under the pollution exclusion clause
in light of the California Supreme Court’s analysis of similar exclusions in Mackinnon”).

The exclusion has also generally been upheld in cases that plainly involve clean up
claims. Titan_Corp. v. Aetna Cas. & Sur. Co., 22 Cal. App. 4th 457 (1994)( landfill clean
up); Legarra v. Federated Mut. Ins. Co., 42 Cal. Rptr.2d 101 (Cal. App. 1995).

"Personal Injury Claims

California courts have refused to allow insureds to avoid pollution exclusions by
recasting environmental liability claims as actions for "wrongful entry or invasion of the right
of private occupancy.” Lakeside Non-Ferrous Metals, Inc. v. Hanover Ins. Co., 172 F.3d
302 (9th Cir. 1999); Titan Corp. v. Aetna Cas. & Sur. Co., 22 Cal. App. 4th 457, 27 Cal.
Rptr. 476 (1994) and Legarra v. Federated Mutual Ins. Co., 42 Cal. Rptr.2d 101 (3d Dist.
1995). But see, Martin Marietta Corp. v. Ins. Co. of North America, 40 Cal. App. 4th 1113,
47 Cal. Rptr.2d 670 (2d Dist. 1995) (permitting coverage for trespass claims where policies
lacked pollution exclusion).

Scope and Allocation Issues

After years of conflicting lower court rulings, the California Supreme Court ruled in
December 1997 that insureds have no duty to share defense costs on a "time on the risk"”
basis. In Aerojet-General Corp. v. Transport Ind. Co., 17 Cal. 4th 38, 70 Cal. Rptr. 118
(1997), the court held that insurers are obligated to indemnify an insured in full for "all
sums" and must provide a complete defense to any suit that implicates their period of
coverage, even if the suit also encompasses later periods of time.

While rejecting arguments that the insurers' obligations are "joint and several," the
Supreme Court effectively adopted Keene v. INA and expressly rejected pro-allocation
rulings such as INA v. 48 Insulations, Owens-lllinois and Sharon Steel. In particular, the
Supreme Court ruled that the Court of Appeals had erred in adopting a "time on the risk”
approach or in finding that an insured must contribute a share corresponding to periods of
time for which it "self-insured” (a term that the Supreme Court described as a "misnomer).
As with Buss, insureds are only obligated to pay defense costs that are not also attributable
to any period of time for which an insurer owes coverage. Accordingly, if an insurer only
provided coverage for Year 1 and the insured is sued for damage from Year 1 to Year 30,
the insurer must still defend the entire case, subject only to rights of equitable contribution
against other insurers (but not the policyholder). The Supreme Court gratuitously added
that the "all sums" language in the insuring agreement would also compel the Year 1
insurer to pay its entire policy limit for any resulting judgment if any part of the damages are
attributable to Year 1 damage.

The Supreme Court cited with approval three earlier allocation rulings of the Court of
Appeals. In County of San Bernardino v. Pacific Indemnity Co., 56 Cal. App. 4th 666 (4th
Dist. 1997), review denied (Cal. 1997) the Court of Appeal had ruled that a polluter who
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failed to purchase coverage after 1973 had no obligation to contribute to the defense of
underlying trespass suits that alleged injuries both before and during the period that it had
chosen to go bare. The court ruled that self-insurance does not involve any transfer risk
and cannot therefore be considered as "insurance.” The Supreme Court agreed in Aerojet,
describing "self-insurance” as a misnomer.

The Supreme Court also adopted the First District's holding in an asbestos case,
Armstrong World Industries, Inc. v. Aetna Cas. & Sur. Co., 45 Cal. App.4th 1, 52 Cal.
Rptr.2d 690 (1st Dist. 1996),that any insurer whose policy was triggered must pay its full
limits pursuant to the "all sums" language and may not restrict its payment obligation to the
amount of injury in the policy period. The court ruled that insureds have no responsibility to
self-insure for coverage gaps or orphan shares.

The First District has ruled that an insurer that agreed to defend certain pollution
liability claims against a successor entity was entitled to contribution from certain later
carriers of the same insured notwithstanding the fact that those carriers had earlier entered
into earlier policy buy-back settlement agreements with the insured. In Employers
Insurance Company of Wausau v. Travelers Indemnity Co., 141 Cal. App.4th 398, 46
Cal.Rptr.3d 1 (2006), review denied (Cal. October 1, 2006), the Court of Appeal ruled that
an insurer that agreed to defend certain pollution liability claims against a successor entity
was entitled to contribution from certain later carriers of the same insured notwithstanding
the fact that those carriers had earlier entered into earlier policy buy-back settlement
agreements with the insured. The court held that the settlements specifically contemplated
the possibility of future claims and required Whitman Corporation to indemnify them against
such claims. As a result, the court declared that Wausau was entitled to a reallocation of
its defense costs in proportion to the parties’ “time on the risk.” The court rejected
arguments by Travelers that a pre-acquisition policy should not have been included in this
calculation or that two overlapping policies should not be counted twice.

The California Court of Appeal ruled in Stonelight Tile, Inc. v. California Insurance
Guaranty Association, No. 8029043 (Cal. App. April 24, 2007) that the Guaranty Fund had
no duty to contribute to the defense of various nuisance law suits where the insured had
settled its claims against solvent insurers for less than full policy limits.

"Suit"

Supreme Court ruled 4-3 in Foster-Gardner, Inc. v. National Union Fire Ins. Co. of
Pittsburgh, 18 Cal. App. 4th 857, 77 Cal. Rptr.2d 107, 959 P.2d 265 (1998) that PRP letters
are not a "suit.” Earlier, the court had ruled in Aerojet that any costs incurred prior to the
date that an insured's liability is determined should be a cost of defense--the fact that the
task is undertaken pursuant to a governmental directive was, in the court's view, irrelevant.

In CDM Investors v. American National Fire Ins. Co., 5 Cal.3d 466, 112 Cal.App.4™
791 (2003), the Sixth District of the California Court of Appeal refused to find that post-1986
CGL policies, which defined “suit” as including “civil proceedings” implied an intent to
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expand the scope of coverage. The court also refused to find that the duty to defend was
triggered by affirmative defenses that tenants had raised in opposition to the insured
landlord’s indemnification action since these defenses, wherein the defendants asked that
any liability be apportioned according to the parties” respective degrees of fault, did not set
forth a stand-alone claim for damages.

Efforts by an insured to distinguish Foster-Gardner based on new policy forms that
define “suit” were rejected by the California Court of Appeal in Ortega Rock Quarry v.
Golden Eagle Ins. Corp., 46 Cal.Rptr.3d 517 (Cal. App. 2006). The court rejected the
insured’s contention that the negotiations and exchange of letters between it and EPA
concerning the administrative order were a form of ADR within the definition of “suit.” In
any event, the court noted that Ortega had not made any effort to obtain the insurer’s
consent to such proceedings, as required by the ADR provision in the definition of “suit.”

Trigger of Coverage

The California Supreme Court ruled in Montrose Chemical Corporation v. Admiral
Ins. Co., 897 P.2d 1 (Cal. 1995) that a "continuous trigger" must be applied for pollution
liability, requiring a defense under any policy in which actual dumping or the persistence of
pollution from earlier discharges takes place.

The California Supreme Court ruled that a successor entity cannot claim coverage
under policies issued to a predecessor insured absent evidence that the successor entity to
a carrier’s original insured is being sued as the result of a merger, a continuation of the
seller or as the result of an fraudulent asset transfer or unless the insurer gives its express
assent to an assignment of rights. The court ruled in Henkel Corporation v. Hartford Acc. &
Ind. Co., 62 P.3d 69 (Cal. 2003) that as Henkel did not acquire the liabilities of Amchem by
operation of law but assumed those liabilities by contact, any purported assignment was
invalid as it had not been assented to by the insurer. The court focused on the fact that as
of the date of these transactions, the underlying claims had not been reduced to a sum of
money due, nor had the insurer’'s breached any contractual obligations such that such
rights of action could be assigned. Whereas Henkel argued that an assignment under
these circumstances had not increased the risk of losses to be imposed on the insurers, the
Supreme Court disagreed, noting that such assignments did impose an additional burden
since they created a “ubiquitous potential for disputes over the existence and scope of the
assignment.” Writing in dissent, Justice Moreno contended that the majority’s analysis
provided an unfair windfall to insurers.

California courts have also reached conflicting conclusions on the issue of “after-
acquired liabilities.” In several cases, the Court of Appeals has refused to permit coverage
for such claims. In the first such case, the court ruled 2-1 in A.C. Label v. Superior Court,
48 Cal. App.4th 1188, 56 Cal. Rptr.2d 207 (1996), review denied (Cal. October 16, 1996)
that a liability policy that was in effect before the insured purchased the polluted property in
guestion could not be triggered, even though the pollution may have occurred during the
period that the policy was in effect. See also Safety-Kleen Enviro Systems Co. V.
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Continental Casualty Corp., San Francisco No. 952681 (Cal. Super. October 15,
1998)(insured could not obtain coverage under policies issued prior to its involvement at
waste sites).

More recently, the Ninth Circuit has taken a different view, ruling that the state
appellate court ignored settled principles of contract interpretaton by inferring the
requirement of a factual nexus between the insured and the damaged property. K.F.
Dairies, Inc. v. Fireman’s Fund Ins. Co., 224 F.3d 922 (9" Cir. 2000). Notwithstanding K.F.
Dairies, the First Appellate District has declared in Tosco Corp. v. General Ins. Co. of
America, No. A022765 (Cal. App. December 28, 2000) that a polluter is not entitled to
liability coverage for claims involving sites with respect to liabilities arising from property
that the insured did not own during the policy period.

The Court of Appeal has also ruled that an insurer may still owe coverage, even if
the plaintiff did not exist at the time. Thus, even thought the plaintiff condominium owners’
association was not formed until after the water intrusion and mold infiltration that formed
the basis for its construction defect claim against the property developer, the Fourth
Appellate District has ruled that the plaintiff suffered property damage during the policy
period so as to trigger coverage under the policy of insurance that Standard Fire issued to
the property developer. In Standard Fire Ins. Co. v. The Spectrum Community Association,
141 Cal. App.4™ 1117, 46 Cal. Rptr.3d 804 (4™ Dist. 2006), review denied (Cal. October 18,
2006), the court dismissed the insurer’'s argument that an entity that does not yet exist
cannot have suffered damage, holding that what is relevant is the date that the property
damage occurs whether or not the complaining party actually existed at the time or not.
The court distinguished cases such as A.C. Label.
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COLORADO

"As Damages"”

Colorado Supreme Court ruled in City of Englewood v. Commercial Union Ins. Co.,
984 P.2d 606 (Colo. 1999) that Superfund response costs are a claim for “damages.” In
Public Service Co. of Colorado v. Wallis & Companies, 955 P.2d 564 (Colo. 1997),
reversed on other grounds, (Colo. 1999) the Colorado Court of Appeals ruled that clean up
costs incurred pursuant to statutes are sums for which insureds are "legally liable,” evenin
the absence of any lawsuits or environmental enforcement actions.

"Occurrence"

Colorado Supreme Court ruled in New Hampshire Ins. Co. v. Hecla Mining Co., 811
P.2d 1083 (Col. 1991) that a subjective standard of proof was required. The Supreme
Court overturned a ruling of the Court of Appeals which had found that pollution was
“expected” because if was an ordinary and foreseeable consequence of the insured's
routine mining operations. See also Broderick Investment Co. v. Hartford Accident &
Indemnity Co., 954 F.2d 601 (10th Cir. 1992)(insured's placement of wastes into lagoons
and unlined pits is an "occurrence" absent proof of subjective intent to cause pollution) and
Gahagen Iron & Metal Co. v. Transportation Ins. Co., 812 F.Supp. 1106 (D. Colo. 1992),
opinion withdrawn due to settlement (D. Col. 1992)(insured's sale of recycled batteries did
not cause it to expect or intend pollution from end use of product).

Pollution Exclusion

The Supreme Court of Colorado ruled that "sudden” is ambiguous in Hecla Mining
Co. v. New Hampshire Ins. Co., 811 P.2d 1083 (Col. 1991). Further, the court ruled in
Compass Ins. Co. v. City of Littleton, 994 P.2d 606 (Colo. 1999) that an insured’s
intentional disposal of waste materials at a landfill was “accidental” as the insured had not
expected or intended for the wastes to leach from the landfill. In adopting a Secondary
discharge” analysis of the exclusion, the court expressly rejected the earlier prediction of
the federal court of appeals in Broderick Investment Co. v. Hartford Acc. & Ind. Co., 954
F.2d 601 (10th Cir. 1992) that the court would find that leachate and other secondary
discharges are excluded as “arising out of” intentional discharges into or upon the land.
Finally, the Supreme Court has interpreted the Lloyd”s pollution exclusion as applying
unless the discharges were “unprepared for, unexpected and unintended.” Public Service
Company of Colorado v. Wallis, 986 P.2d 924 (Colo. 1999). In view of Public Service and
Hecla Mining, the Tenth Circuit has more recently ruled in Blackhawk-Central City
Sanitation District v. American Guaranty and Liability Ins. Co., 208 F.3d 1246 (10" Cir.
2000) that St. Paul had a duty to defend pollution liability claims since it had failed to prove
that the insured’s repeated discharge of sewage in excess of permitted levels failed to
describe a “sudden accident.”
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The Supreme Court held in Cotter Corp. v. American Empire Surplus Lines Ins. Co.,
No. 02SC707 (Colo. May 17, 2004) that a lower court had erred in focusing on whether the
seepage of yellowcake and other mining wastes from unlined tailing ponds was expected.
Rather, the court declared that the exclusion only applies if the insured expected or
intended that wastes would migrate off its property. The court found that unlined ponds
and pits had at the time been believed to serve a useful environmental “filtering” function
and should therefore not be treated as a relevant “polluting event.”

"Absolute' Pollution Exclusion

In general, Colorado courts have taken a broad view of such exclusions. The Court
of Appeals held that injuries suffered by office workers after inhaling toxic fumes were
excluded in TerraMatrix, Inc. v. U.S. Fire Ins. Co., 939 P.2d 483 (Colo. App. 1997). See
also Power Engineering Company v. Royal Ins. Co. of America, 105 F.Supp.2d 1196 (D.
Colo. 2000)(discharge of chromic acid from insured’s electroplating facility). Earlier, the
U.S. Court of Appeals for the Tenth Circuit ruled that the exclusion should only extend to
"industrial or environmental" emissions in Regional Bank of Colorado v. St. Paul Fire &
Marine Ins. Co., 35 F.3d 494 (10th Cir. 1994)(CO poisoning).

"Personal Injury" Claims

Court of Appeals ruled in TerraMatrix that exposure to toxic fumes did not involve an
invasion of the right to private occupancy "of a room, dwelling or premises that a person
occupies by or on behalf of its owner, landlord or lessor.”

Scope and Allocation Issues

Colorado Supreme Court ruled in Public Service Company of Colorado v. Wallis, 986
P.2d 924 (Colo. 1999) that the Court of Appeal erred in allowing insured to "pick and
choose” the policy that it wanted to obtain coverage under. Instead, the court ruled that the
insured’s loss should be pro-rated among the years of injury, taking into account both the
insurers” “time on the risk” and any risk assumed by the insured. In light of the SIR
component of the coverage, the insured must pay a single SIR per site for each year.
However, the insurers will not be entitled to a credit for settlement payments.

The Supreme Court has since declared in Hoang v. Assurance Co. of America, . 149
P.3d 798 (Colo. 2007). “Where property damage is gradual over some period of time, the
trial court may make a reasonable estimate of the portion of the damage that is attributable
to each year. The trial court may allocate liability to each policy triggered by the damage.”

"Suit"
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PRP claims letters held to be a “suit” in Compass Ins. Co. v. City of Littleton, 984
P.2d 606 (Colo. 1999).

Trigger of Coverage

A "continuous trigger" adopted in American Employer's Ins. Co. v. Pinkard
Construction Co., 806 P.2d 954 (Col. App. 1990)(roof collapse). However, the underlying
plaintiff must have a legal interest in the property at the time that it was injured in order to
give rise to coverage. Browder v. USF&G, 893 P.2d 132 (Col. 1995). In Union Pacific
Railroad Company v. Certain Underwriters at Lloyd”s, London, 37 P.3d 524 (Colo. App.
2001), the Colorado Court of Appeals ruled that a liability insurer had no duty to pay
indemnity for a settlement that the insured had entered into with the U.S. EPA for a case in
which the EPA concluded that no remedial action was necessary to protect human health
or the environment.

In Hoang v. . Assurance Co. of America, 149 P.3d 798 (Colo. 2007), the Colorado
Supreme Court ruled that the CGL insurer of a property developer was liable for
construction defect claims brought by the current owners of various homes that the insured
had built notwithstanding the fact that some or all of the damage occurred prior to the date
that the plaintiffs took title to the properties. The court distinguished its apparently contrary
ruling in Browder, declaring that the Browder claims involved property formerly owned by
the insured and a claim under a special multi-peril policy that had restricted coverage to
losses “arising out of the ownership, maintenance or use of the insured premises” in
contrast to the broader language contained in the CGL policies at issue here.

In Scott’s Liquid Gold Inc. v. Lexington Ins. Co., 97 F.Supp.2d 1226 (D. Colo. 2000),
aff'd in part, rev’d in part, 293 F.3d 1180 (10™ Cir. 2002), the Tenth Circuit affirmed a lower
court”s ruling that pollution from the insured’s wood treatment plant had resulted in third
party contamination during part of Lexington’s policy period. The court focused on the fact
that an “accident” requires concomitant injury whereas an “occurrence” or “event” can exist
without some form of damage. Reviewing the evidence considered by the District Court,
the Tenth Circuit concluded that here contamination of the soil and groundwater had
occurred during 1980 regardless of when the TCA plume crossed the Army property. As
there was evidence of groundwater contamination beneath Scott’s facility prior to 1980 and
as the insured had offered expert testimony that the plume would have reached the Army
property prior to the expiration of Lexington’s policy, it was more likely than not that the
contamination had occurred to the plaintiffs during the policy period. As Lexington had not
presented contrary evidence, the Tenth Circuit concluded that summary judgment had
properly entered for the insured on this issue.
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CONNECTICUT

"As Damages"”

The Supreme Court declined to accept a certified question on this issue in The
Eastern Co. v. Liberty Mut. Ins., No. 3:94CV1283 (D. Conn. 1997).

Otherwise, the cases are mixed. Linemaster Switch v. Aetna, 1995 Conn. Super.
LEXIS 2229 (1995)(no coverage) and EDO Corp. v. Newark Ins. Co., 898 F.Supp. 952 (D.
Conn. 1995) (coverage required).

“Occurrence”

No environmental coverage cases.

Pollution Exclusion

In Buell Industries v. Greater New York Mutual Ins. Co., 791 A.2d 489 (Conn. 2002),
the Supreme Court ruled (1) "the word sudden was included in these policies so that only a
temporally abrupt release of pollutants would be covered as an exception to the general
pollution exclusion”; (2) inasmuch as the exclusion is unambiguous on its face, there is no
need to consider sources of extrinsic evidence, including the purported drafting history
presented by the insured; (3) Connecticut would not recognize claims of regulatory
estoppel noting, “regulatory estoppel appears to be another attempt to examine extrinsic as
there is no factual basis for suggesting that in 1970 insurance regulators in Connecticut
were misled by industry misrepresentations regarding the meaning of the exclusion.
unambiguous and that “sudden “ has a temporal meaning. The court also ruled that the
insured has the burden of proving a “sudden and accidental” release. See also Stamford
Wallpaper, Inc. v. TIG Insurance Co., 138 F.3d 75 (2d Cir. 1998).

The Supreme Court amplified this analysis in Schilberg Integrated Metals v.
Continental Casualty Company, 263 Conn. 45, 819 A.2d 773 (2003), ruling that statements
in the underlying suit alleging liability because the insured had “arranged for treatment” at
this site were insufficient to trigger a duty to defend. Nor did the court agree that the
insurer had the obligation to eliminate all possibility of sudden and accidental discharges in
order to avoid a duty to defend:

The relevant inquiry, therefore, is not whether the substance of
the department’s allegations rule out the possibility of a sudden
and accidental discharge...but, rather, whether the plaintiff has
demonstrated that a reasonable interpretation of the substance
of the department’s allegations potentially would bring the
claims within the purview of the sudden and accidental
discharge exception in the policies. Aninsured does not satisfy
its burden of proving the application of the sudden and
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accidental discharge, however, by the assertion of conclusory
statements or reliance on mere speculation or conjecture as to
the true nature of the facts.

"Absolute' Pollution Exclusion

The Connecticut Supreme Court resoundingly upheld the "absolute™ pollution
exclusion in Heyman Assoc. No. 1 v. The Insurance_Co. of the State of Pennsylvania, 653
A.2d 122 (Conn. 1995)(oil spill) rejecting "latent ambiguity” claims based on drafting history.

See also Western World Ins. Co. v. Stack Qil, Inc., 922 F.2d 118 (2d Cir. 1990). Exclusion
for "exposure to...lead contained in goods, products or materials” upheld in Peerless Ins.
Co. v. Gonzales, 241 Conn. 476 (1997).

The state Supreme Court ruled in Schilberg Integrated Metals v. Continental
Casualty Company, 263 Conn. 45, 819 A.2d 773 (2003) that a recycler’'s shipments of
scrap waste were excluded, notwithstanding the insured’s contention that it was entitled to
coverage for a “central business activity.” The Supreme Court also ruled that the trial court
had not abused its discretion in refusing to permit discovery with respect to the claimed
“drafting history” of these exclusions.

In its most recent opinion on the subject, the Supreme Court refused to give effect to
the exclusion for smoke inhalation injuries suffered by a child when her mentally deranged
father burned down the house. In Allstate Ins. Co. v. Barron, SC 17111 (Conn. May 24,
2004), the court ruled that deaths from smoke inhalation were not subject to the pollution
exclusion in Lactate’s policy.

"Personal Injury® Claims

The Connecticut Supreme Court ruled in Buell Industries v. Greater New York
Mutual Ins. Co, 791 A.2d 489 (Conn. 2002) that pollution clean up claims do not trigger
personal injury coverage for “wrongful entry or eviction, or other invasion of the right of
private occupancy.” First, the court found that insurers had never intended to provide
environmental coverage under this section of the policy when such claims were otherwise
excluded. Further, the court found that “personal injury” provisions were intended to
provide coverage for “purposeful acts undertaken by the insured.”

Scope and Allocation Issues

The Connecticut Supreme Court adopted a “pro rata” approach to long tail claims in
Security Ins. Co. of Hartford v. Lumbermen’s Mutual Cas. Co. 264 Conn. 688, 826 A.2d
107 (2003). Presented with the choice between joint and several liability on the one hand
(Keene v. INA) and pro rata liability on the other (INA v. Forty-Eight Insulations), the court
concluded that it would follow the approach of the Sixth Circuit in INA v. Forty-Eight
Insulations and the New Jersey Supreme Court in Owens-lllinois. It specifically ruled that
the pro rata method of allocation did not violate the reasonable expectations of coverage of
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the insured as “neither the insurers nor the insured could reasonably have expected that
the insurers would be liable for the losses occurring in periods outside of their respective
policy coverage periods.” The court ruled that the language in question was not ambiguous
nor would it agree to “torture the insurance policy language in order to provide ACMAT with
uninterrupted insurance coverage where there was none.” As regards the insured’'s
specific arguments, the court ruled that (1) its “pro rata” approach was not in conflict with
rules governing the duty to defend; (2) insurers were entitled to assert claims for equitable
contribution against policyholders where the insured had failed to purchase insurance or
could not locate its policies; (3) a time on the risk approach was appropriate to allocating
defense costs in cases involving missing policies; and (4) there was no distinction with
respect to the issue of allocation between cases in which the insurer had chosen to forego
insurance or cases where the insured had merely lost or destroyed policies that it had
originally purchased.

IISuitll

A PRP letter was adjudged to be a “suit” in R.T. Vanderbilt Co. v. Continental
Casualty Co., SC17178 (Conn. April 18, 2005).

Trigger of Coverage

"Actual injury" adopted in Aetna v. Abbott Laboratories, Inc., 636 F.Supp. 546 (D.
Conn. 1986) and Carrier Corp. v. Travelers, No. CV-88-0352383 (Conn. Super. 1994).
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DELAWARE

"As Damages"

Supreme Court ruled in E.I. du Pont v. Allstate Ins. Co., 686 A.2d 152 (Del. 1996)
that there was no coverage for clean up costs incurred on the insured's property unless
they are in response to damage to third party property. The court ruled that the mere fact
that such remedial measures may prevent future damage to third party property or
groundwater is not itself a basis for coverage. Earlier, the court had ruled that policies
containing requirements that the insured mitigate damages did not owe coverage for "the
cost of measures taken or to be taken to prevent the further release of contaminants.”
National Union Fire Ins. Co. v. Rhone-Poulenc Basic Chemicals Co., 616 A.2d 1192 (Del.
1992). Accord Hercules, Inc. v. AlU Ins. Co., 784 A.2d 481 (Del. 2001) (costs incurred to
re-pack and incinerate drums of waste on insured’s property not covered).

“Occurrence”

In New Castle County v. Hartford Acc. & Ind. Co., 933 F.2d 1162 (3d Cir. 1991), the
Third Circuit held that contamination migrating from the insured’s landfill was an
“occurrence” and was not intended or "substantially foreseeable"” from the standpoint of the
insured operator in light of the limited knowledge that existed concerning groundwater
problems and pollution before the 1970s. Judge Steele ruled in E.l. DuPont v. Admiral Ins.
Co., 1996 Del. Super. LEXIS 48 (Del. Super. February 22, 1996) that DuPont has the
burden of proving by a preponderance of the evidence that it was not reasonably
foreseeable to its employees at the time that pollution would result from their intentional
dumping of chemical wastes. The court declined to adopt the insurer's proposed
"substantial probability" standard or DuPont's suggested "substantial certainty” test.

Pollution Exclusion

The Delaware Supreme Court ruled in E.l. DuPont v. Allstate Ins. Co., 693 A.2d
1059 (Del. 1997) that the pollution exclusion is unambiguous; that a policyholder has the
burden of proving an exception to a policy exclusion and that the word "sudden” "clearly
and unambiguously includes a temporal element synonymous with abrupt.” The court
rejected efforts to avoid the exclusion based on alleged drafting history or regulatory
estoppel arguments. Earlier, the court had affirmed a lower court ruling that "sudden” has
temporal meaning under Missouri law. Monsanto v. ISLIC, 656 A.2d 36 (Del. 1994).

"Absolute' Pollution Exclusion

Exclusion upheld in Sequa Corp. v. Aetna Cas. & Sur. Co., No. 89C-AP-1 (Del.
Super. July 16, 1992)(applying New York law). See also Monsanto Co. v. Aetna Cas. &
Sur. Co., No. 88C-JA-118 (Del. Super. December 9, 1993)(Missouri law).

"Personal Injury® Claims
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The Third Circuit ruled in New Castle County v. National Union Fire Ins. Co. of
Pittsburgh, PA, 174 F.3d 338 (3rd. Cir. 1999) that coverage as not limited to acts committed
by or on behalf of an owner, landlord, or lessor, as the U.S. District Court for the District of
Delaware had ruled and instead must be deemed ambiguous and interpreted in favor of
coverage. The court declared that the exclusion was unclear with respect to whether “its”
modified the room, dwelling or premises” that a person occupies or the “person” that
occupied said premises. The case was therefore remanded back to the District Court for
determination of whether the underlying claims were in the nature of an action for invasion
of the right of private occupancy or whether, as National Union contended, this “invasion”
coverage was only intended to extend to claim in the landlord-tenant context or that alleged
tangible interference with a plaintiff”s possessory interest. Earlier, a state trial court had
ruled that groundwater contamination did not involve an invasion of the plaintiff's
possessory rights or an “invasion of the right of private occupancy” in National Union Fire
Ins. Co. of Pittsburgh, PA v. Rhone-Poulenc, Inc., New Castle No. 87-C-SE-11 (Del. Super.
May 19, 1993).

Scope and Allocation Issues

The Delaware Supreme Court adopted an “all sums” approach to allocation issues in
Hercules, Inc. v. AlU Ins. Co., 784 A.2d 481 (Del. 2001). As with Monsanto Co. v. C.E.
Heath, 652 A.2d 30 (Del. 1994)(Missouri law), the court ruled that equitable considerations
precluded pro-ration even in the absence of “all sums” language. In particular, the court
found that it was not inequitable to preclude allocation merely because the insured had
obtained the benefit of a continuous trigger ruling since the insured has not obtained
additional insurance coverage as a result.

IlSuitll

The Third Circuit ruled that there was no duty to defend a PRP letter in Harleysville
Mut. Ins. Co. v. Sussex County, 46 F.3d 1116 (3d Cir. 1994).,

Trigger of Coverage

"Continuous trigger" adopted for pollution claims in New Castle County v. Hartford
Acc. & Ind. Co., 725 F.Supp. 800 (D. Del. 1989) and National Union v. Rhone-Poulenc,
New Castle No. 87C-SE-11 (Del. Super. January 16, 1992). Supreme Court adopted broad
view of "injury in fact" in Hoechst Celanese Corp. v. Certain Underwriters at Lloyd's, 673
A.2d 164 (Del. 1996)(defective plumbing products).
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FLORIDA

"As Damages"”

Split. Compare, Pepper's Steel & Alloys, Inc. v. Florida Power and Light Co., 823
F.Supp. 1574 (S.D. Fla. 1993)(coverage required) and W. C. Hayes v. Maryland Cas. Co.,
688 F.Supp. 1513 (N.D. Fla. 1988)(no coverage). Older cases held that the cost of
complying with injunctive orders was not covered. Aetna Cas. Ins. Co. v. Hanna, 224 F.2d
499 (5th Cir. 1955) and Garden Sanctuary, Inc. v. Ins. Co. of North America, 292 So0.2d 75
(Fla. App. 1974).

“Occurrence”

No pollution cases.

Pollution Exclusion

The Florida Supreme Court ruled 4-3 on July 1, 1993 that the exclusion
unambiguously bars coverage for discharges that are not abrupt or which occur
intentionally, narrowly rejecting "drafting history" arguments. Dimmitt Chevrolet v.
Southeastern Fidelity Ins. Group, 636 So.2d 700 (Fla. 1993), reh'q denied (Fla. March 31,
1994). The Court of Appeals has since rejected a "secondary discharge" challenge in
Liberty Mut. Ins. Co. v. Lone Star Industries, Inc., 661 So.2d 1218 (Fla. App. 1995). See
also, LaFarge Corp. v. Travelers Ind. Co., 118 F.3d 1551 (11th Cir. 1997)(intentional
disposal is not "accidental” even if insured did not intend or foresee later leachate problem).
As a consequence, the duration of pollution resulting from an initially "sudden" discharge is
irrelevant. Southern Solvents v. Canal Ins. Co., 91 F.3d 102 (11th Cir. 1996).

"Absolute" Pollution Exclusion

The absolute exclusion has been given broad effect by the Florida Supreme Court.
In Deni Associates of Florida, Inc. v. State Farm Fire & Casualty Ins. Co., 711 So.2d 1135
(Fla. 1998), the court ruled that the exclusion defeated coverage for personal injury claims
that respectively involved a spill of copying fluid inside the insured's offices and the
spraying of insecticide by the insured on its fruit grove. Nor would it agree to restrict the
scope of the exclusion to "environmental or industrial pollution.” The court further rejected
any effort to interject ambiguity on the basis of the alleged drafting history of the exclusion.
Rather, it concluded that the meaning of the words "irritant” and "contaminant” were plain
and clearly extended to "ammonia.” Justices Weld and Overton dissented in the Deni case,
contending that the court's analysis was overly broad and allowed the exclusion to "swallow
the coverage.”

Such exclusion were also upheld in Auto Owners Ins. Co. v. City of Tampa Housing
Authority, 231 F.3d 1298 (11" Cir. 2000)(lead paint poisoning); Technical Coating
Applicators, Inc. v. USF&G, 157 F.3d 843 (11th Cir. 1998)(sick building caused by
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contractors” release of fumes); West American Ins. Co. v. Band and Desenberg, 925
F.Supp. 758 (M.D. Fla. 1996), affd, 138 F.2d 1425 (11th Cir. 1998)(sick building claims)
and City of St. Petersburg v. USF&G, No. 92-1224 (M.D. Fla. August 15, 1994)(former gas
site clean up).

"Personal Injury” Claims

Abutters' claim that insured polluted water supply held not covered in City of Del Ray
Beach v. Agricultural_Ins. Co., 85 F.3d 1527 (11th Cir. 1996).

Scope and Allocation Issues

U.S. District Court adopted a "pick and choose" trigger for pollution claims in CSX
Corp. v. Admiral Ins. Co., 1996 U.S. Dist. LEXIS 17125 (M.D. Fla. November 6, 1996).

n Su itll

Deemed to include PRP letters by Bankruptcy Judge in In Re Celotex Corp., No. 90-
10016-8B1 (M.D. Fla. January 19, 1993). On the other hand, a court ruled that a PRP
letter was not a "suit" in Racal-Datacom, Inc. v. INA, No. 95-1749 (S.D. Fla. February 11,
1998).

Trigger of Coverage

Non-environmental cases suggest that Florida law would adopt an "injury in fact"
theory. See e.q. Trizec Properties v. Biltmore Constr. Co., 767 F.2d 810 (11th Cir.
1985)(rejecting "manifestation” as trigger for construction defect claim). Applying Illinois
law, Judge Baynes adopted a broad trigger of coverage for asbestos building claims in In
Re Celotex Corp., 196 Bkrp. 793 (M.D. Fla. 1996).
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GEORGIA

"As Damages"”

Coverage found in Atlantic Wood v. Argonaut Ins. Co., 396 S.E.2d 541 (Ga. App.
1990); Briggs & Stratton Corporation_v. Royal Globe Ins. Co., 64 F.Supp.2d 1340 (M.D. Ge.
1999) and South Carolina Ins. Co. v. Coody, 813 F.Supp. 1570 (M.D. Ga. 1993).

“Occurrence”

No reported cases.

Pollution Exclusion

Supreme Court ruled in Claussen v. Aetna Cas. & Sur. Co., 380 S.E.2d 686 (Ga.
1989) that "sudden" was ambiguous, thus limiting exclusion to intentional discharges. The
Eleventh Circuit ruled, however, that Claussen does not mandate coverage for intentional
discharges; the court refused to find that such spills were "accidental" merely because the
insured had denied any intent to cause pollution. Virginia Properties, Inc. v. Home Ins. Co.,
74 F.3d 878 (11th Cir. 1996).

On the other hand, in Dickies Industrial Services, Inc. v. Liberty Mutual Ins. Co., No.
1:97-CV-1391 (N.D. Ga. March 31, 1999), Judge Hunt declared that the insured’s
knowledge that perc vapors were escaping from its dry cleaning facility did not compel a
finding that the discharges of pollutants were intentional. More recently, Judge Duval ruled
in Briggs & Stratton Corp. v. Royal Globe Ins. Co., 64 F.Supp.2d 1346 (M.D. Ga. 1999)
that clean up claims against an insured who provided chemicals to an electroplater that
intentionally discharged chemical waste were “accidental” as the intentional discharge of
waste by the site operator was unintended from the insured’s standpoint.

"Absolute" Pollution Exclusion

In general, Georgia courts have upheld the exclusion as regards “environmental”
claims but have refused to give it effect in cases involving indoor exposures to toxic
substances.

The exclusion was upheld by the state Court of Appeals in Truitt Oil & Gas Co. v.
Ranger Ins. Co., 498 S.E.2d 572 (Ga. App. 1998), the Court of Appeals held that the
absolute pollution exclusion precludes coverage for the cost of cleaning up gasoline and oil
that leaked out of the insured's underground tanks. The Court of Appeals ruled that
gasoline was clearly a "liquid or gaseous contaminant” within the exclusion's definition of
"pollutant.” Similarly, smoke from a wood fire that caused car crash held to be a "pollutant”
in Perkins Hardwood Lumber Co. v. Bituminous Cas. Corp., 378 S.E.2d 407 (Ga. App.
1989). See also American States Ins. Co. v. Zippro, 445 S.E.2d 133 (Ge. App.
1995)(asbestos fibers that were released by contractor's improper sanding of flooring tiles
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deemed excluded). A federal district court ruled in North Georgia Petroleum Co. V.
Federated Mutual Ins. Co., 68 F.Supp.2d 1321 (N.D. Ga. 1999) that such exclusions are
not against public policy. The court refused to distinguish Zippro on the basis that this
claim involved a “completed operation.” the court declined to find that there was an
ambiguity in the policy with respect to the insurance for completed operations and the
application of the exclusion.

On the other hand, the Court of Appeals has refused to apply the exclusion to a
worker’s claim for bodily injury due to his exposure to dangerous materials inside a
chemical plant. In Kerr-McGee v. Georgia Cas. & Sur. Co., 256 Ga. App. 458 (2002), the
court opined that such exclusions are limited to discharges into the soil, atmosphere or
bodies of water and therefore do not apply to indoor exposures. It is unclear, however,
whether any such limiting language was actually contained in this particular total exclusion.
In any event, the court concluded that “a reasonable insured could believe that the
exclusion did not apply when the insured neither caused nor contributed to the pollution, the
release did not occur on the insured’s property, no environmental contamination occurred
or was threatened and the material was an industrial chemical and not waste.”

Likewise, the Eleventh Circuit earlier ruled that inhalation of toxic fumes from
insured's adhesive product was not excluded since an "emission” of fumes is not a
"discharge, dispersal, release or escape.” Bituminous Casualty Corp. v. Advanced
Adhesive Technology, Inc., 73 F.3d 335 (11th Cir. 1996).

"Personal Injury" Claims

Allegations by abutting property owners that gasoline had leaked from the insured's
tanks onto their land was held to be outside the scope of "personal injury” coverage in Truitt
Oil & Gas Co. v. Ranger Ins. Co., 498 S.E.2d 572 (Ga. App. 1998). The Court of Appeals
ruled that the neighbor's claim was for "loss of use of property" and did not allege any
demand based on "wrongful entry or invasion of the right of private occupancy.”

"Suit"

PRP letters held to be a "suit" in Atlantic Wood Industries, Inc. v. Argonaut Ins. Co.,
396 S.E.2d 541 (Ga. App. 1990); Briggs & Stratton Corporation v. Royal Globe Ins. Co., 64
F.Supp.2d 1340 (M.D. Ge. 1999) and Boardman Petroleum, Inc. v. Federated Mut. Ins.
Co., 926 F.Supp. 1566 (S.D. Ge. 1995).

Trigger of Coverage

Georgia Supreme Court failed to reach a certified question on trigger” in Boardman
Petroleum, Inc. v. Federated_Mutual Ins. Co., 269 Ga. 326 (1998), a case in which the
federal district court had ruled that GL policies respond as of the date that an injurious
exposure results in bodily injury or property damage, rejecting the insurer's "manifestation”
argument.
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"Exposure" trigger adopted for personal injury claims in Continental Ins. Co. v.
Synalloy, 667 F.Supp. 1563 (S.D. Ga. 1986), affirmed per curiam, 826 F.2d 1024 (11th Cir.
1987) and for pollution claims in Briggs & Stratton Corporation v. Royal Globe Ins. Co., 62
F.Supp.2d 1346 (M.D. Ga. 1999)(rejecting contention that coverage for pollution from
electroplating discharges was limited to “manifestation”).

The Florida District Court of Appeal, applying Georgia law, ruled in Hardaway Co. v.
USF&G, No. 97-01848 (Fla. App. November 6,1998) that damage arising out of a
ruptured pipeline was triggered as of the date that the pipeline exploded, not early periods
of time when the insured contractors may have been negligent in its construction or
maintenance. The court rejected the insured’s reliance on Eljer (installation trigger).

“Actual injury” trigger was applied to termite damage claims in Arrow Exterminators,
Inc. v. Zurich American Ins. Co., 136 F.Supp. 3d 1340 (N.D. Ga. 2001)(trigger of coverage
for latent property damage claims was the point in time Ashen the injury-producing agent
first makes contact with the property).
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HAWAII

Pollution Exclusion

In Pacific Employer’s Ins. Co. v. ServCo. Pacific, Inc., 273 F.Supp.2d 1149 (D.
Hawaii 2003), the U.S. District Court ruled that in the absence of a clear interpretation of
“sudden and accidental” by the Hawaii Supreme Court, the meaning of the qualified
pollution exclusion was ambiguous and did not relieve PEIC of its obligation to provide
coverage.

Absolute Pollution Exclusions

A federal district court ruled in Allen v. Scottsdale Ins. Co., 2004 U.S. Dist. LEXIS
3650 (D. Hawaii March 2, 2004) that claims for personal injury and property damage
brought by the neighbors of a concrete recycling plant for injuries caused by their exposure
to “fugitive dust” are subject to a total pollution exclusion in the policy.

Trigger of Coverage

In Sentinel Ins. Co., Ltd. v. First Ins. Co. of Hawaii, Ltd., 875 P.2d 894 (Hawaii
1994), the court rejected a “post-manifestation” liability insurer’s argument that it had no
duty to defend or indemnify claims against a building contractor that had commenced prior
to its policy period. the court ruled that the claims were not a “known loss” or “loss in
progress” since the insured was not aware that a loss had occurred before coverage
began. The court distinguished between first and third party policies, holding that the
“contingent event” for a CGL policy was the prospect of liability, therefore permitting
coverage even where actual damage was already known.
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IDAHO

"As Damages"”

Deemed covered in Aetna Cas. & Sur. Co. v. Pintlar Corp., 948 F.2d 1507 (9th Cir.
1991)(case since disavowed by the California Supreme Court in Foster-Gardner).

“Occurrence”
No reported environmental cases,
Pollution Exclusion

Supreme Court upheld exclusion in North Pacific Ins. Co. v. Mai, 939 P.2d 570
(Idaho 1997) declaring that "sudden™ limits coverage to releases of brief duration.

Absolute Pollution Exclusion

Federal district court ruled in Monarch Greenback, LLC v. Monticello Ins. Co., 1999
WL 33211402 (D. Idaho November 29, 1999)(mine tailing claims) that the exclusion is not
ambiguous and is not restricted to “active polluters.”

"Personal Injury” Claims

A federal district court ruled that the Insured's oil spill was not intended to "occupy”
plaintiff's property and therefore did not give rise to “personal injury” coverage. Goodman
Qil Co. v. Federated Service Ins. Co., No. 95-0209 (D. Idaho April 26, 1996).

n Su itll

Split. Compare Aetna Cas. & Sur. Co. v. Gulf Resources Co., 948 F.2d 1507 (9th
Cir. 1991)(ldaho law)(finding duty to defend) with Republic Ins. Co. v. Sunshine Mining Co.,
Ada No. 95239 (Idaho Dist. Ct. April 27, 1993)(rejecting Pintlar ).

Trigger of Coverage

"Actual injury" adopted in Unigard Mut. Ins. Co. v. McCartys, No. 83-1441 (D. Idaho
June 5, 1987).
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ILLINOIS

"As Damages"”

Clean up costs held covered in Outboard Marine Corp. v. Liberty Mut. Ins Co., 607
N.E.2d 1204 (lll. 1992). Coverage also extends to clean up costs that are incurred
pursuant to coercive demands from governmental agencies even if the insured has not
actually been sued. In Central lllinois Light Co. v. The Home Ins. Co., 81 N.E.2d 206 (llI.
2004), the lllinois Supreme Court ruled that a gas utility was entitled to coverage under
various London Market umbrella policies for costs that the insured had voluntarily incurred
to clean up former MGP sites to avoid being sued by the lllinois EPA. The court
distinguished the California Supreme Court’s contrary holding in Powerine on the grounds
that Powerine case involved CGL policies that included a duty to defend, whereas these
London excess policies merely required that the insured be “liable” to pay these sums. See
also Keystone Consolidated Industries, Inc. v. Employers Ins. Co. of Wausau, 456 F.3d 758
(7th Cir. 2006)(holding that even though Wausau had no duty to defend administrative
cleanup actions, its indemnity duties might be triggered since the insured had acted in
response to demands or coercive suggestions from the IEPA such that these were
probably sums that the insured was “legally obligated” to pay).

In AAA Disposal Systems, Inc. v. Aetna Casualty & Surety Co., 821 N.E. 2d 1278
(Il. App. 2005), appeal denied, 2005 Ill. LEXIS 296 (lIl. 2005), the Appellate Court ruled that
a property owner’s insurer was not liable for certain costs attributable to properly closing the
landfill, including the removal of leachate, grading and the installation of a cap, since this
was an ordinary business cost that the insured failed to undertake when it shut down the
landfill and not property damage attributable to an “occurrence” for which an insurer should
be liable.

“Occurrence”

Appellate Court ruled years ago in Reliance Ins. Co. v. Martin, 126 Ill. App. 3d 94,
467 N.E.2d 287 (1984) that an "accident” includes the "natural and ordinary consequences
of a negligent act", so as to require coverage even where emissions occurred regularly.

Pollution Exclusion

lllinois Supreme Court ruled in Qutboard Marine that "sudden" is ambiguous, limiting
the exclusion's effect to intentional discharges, so long as the discharge is of the same
chemical and in the area giving rise to the insured's liability. In USF&G v. Wilkin Insulation
Co, 578 N.E.2d 96 (lll. 1991), court held that indoor exposures are not a discharge into the
"atmosphere”.
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"Absolute" Pollution Exclusion

The lllinois Supreme Court has limited the scope of the "absolute” pollution exclusion
to traditional environmental contamination. In American States Ins. Co. v. Koloms, 687
N.E.2d 72 (lll. 1997), the Supreme Court affirmed the Appellate Court's finding that such
exclusions do not apply to indoor exposures to toxic fumes, such as carbon monoxide. See
also Ins. Co. of lllinois v. Stringfield, 685 N.E.2d 980 (1st Dist. 1997)(exclusion does not
apply to lead paint) and Pipefitters Welfare Educational Fund v. Westchester Fire Ins. Co.,
976 F.2d 1037 (7th Cir. 1992)(warning against an unduly expansive construction of
"pollutant”). On the other hand, the Appellate Court ruled that the exclusion did preclude
coverage for the cost of cleaning up solvent contamination from a dry cleaning facility
notwithstanding the insured’s argument that commercially valuable products were not
“pollutants.” Moon v. State Farm Fire & Casualty Company, 728 N.E.2d 530 (lll. App.
2000).

The lllinois Supreme Court has also ruled that an insurer that seeks to add a more
restrictive exclusion at the time of renewal must keep a record of mailing its insured notice
of this material alteration in coverage in a form of proof accepted by the Postal Service.
Guillen v. Potomac Ins. Co., 203 Ill.2d 141(2003)(lead paint claims exclusion).

"Personal Injury” Claims

The Appellate Court has found “personal injury” coverage for pollution claims in
several recent cases. The Second District ruled in Millers Mutual Ins. Association of lllinois
v. Graham Oil Co., 668 N.E.2d 223 (lll. App. 1996) that a neighboring property owner's
trespass claims against a gas station alleged a claim for "wrongful invasion" outside the
scope of the policy's "absolute” pollution exclusio